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of  Ms* 

To  All  Agency  Counsel:  /c%^W  , 

This  second  issue  of  the  Agency  Counsel  Newsletter  reflects 
my  continuing  commitment  to  providing  the  Commonwealth  and  its 
agencies  with  the  best,  most  professional  representation 
possible.   That  commitment  is  not  limited  to  representation  in 
particular  cases.   It  also  extends  to  making  the  litigation 
process  as  a  whole  less  wasteful  and,  where  possible/  less 
antagonistic.   It  extends  to  restoring  public  faith  in  the 
integrity  of  government  institutions.   And  it  extends  to  making 
the  law  a  tool  for  productive  change  throughout  the  entire 
field  of  government  activity.   I  believe  that  the  citizens  of 
the  Commonwealth  deserve  no  less. 

To  this  end,  I  have  developed  Guidelines  for  the  Conduct  of 
Public  Civil  Litigation/  which  govern  litigation  on  behalf  of 
the  Commonwealth  by  members  of  my  staff  and  by  Special 
Assistant  Attorneys  General.   The  Guidelines  aim  to  reduce 
unnecessary  cost  and  delay,  promote  fair  and  efficient 
resolution  of  the  real  dispute  in  each  case,  and  set  a  higher 
standard  for  the  conduct  of  litigation  among  the  bar 
generally.   You  should  already  have  received  copies  of  the 
Guidelines,  and  I  look  forward  to  your  comments  as  we  work 
together  to  implement  them.   Similarly,  as  described  in  this 
issue,  I  have  issued  more  specific  guidelines  governing  the 
conduct  of  litigation  by  Special  Assistant  Attorneys  General, 
and  I  am  in  the  process  of  developing  more  formal  written 
standards  for  the  allocation  of  litigation  responsibilities 
between  my  staff  and  you  as  agency  counsel.   My  goal  in  each 
instance  is  to  improve  efficiency  and  accountability  while 
ensuring  that  litigation  is  conducted  according  to  the  high 
standards  to  which  the  public  is  entitled. 

Of  course,  it  will  take  more  than  improved  litigation 
practices  to  restore  public  confidence  in  government.   Thus  my 
Public  Integrity  Division  continues  to  pursue  ethics  and  other 
public  integrity  violations  vigorously/  whether  the  violator  is 
an  employee  of  a  small  municipality  or  of  the  state 
government.   I  have  proposed  legislation  to  close  the  loopholes 
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in  the  Perry  Law,  which  permits  the  suspension  of  persons 
indicted  for  misconduct  in  office  but  which,  in  its  current 
form,  allows  some  wrongdoers  to  resist  removal  from  office  and 
to  retain  their  ill-gotten  gains.   You  will  find  in  this  issue 
an  article  calling  to  your  attention  the  Testimonial  Dinner 
Law,  which  was  enacted  to  eliminate  one  source  of  improper 
influence  on  government  officials  but  which  is  often 
unwittingly  overlooked,  even  by  law  enforcement  personnel.   My 
hope  is  that  the  cumulative  effect  of  these  and  similar  steps, 
on  the  law  enforcement,  legislative,  and  administrative  fronts, 
will  be  to  show  our  citizens  that  government  can  work 
honestly.   I  ask  for  your  help  in  this  effort. 

Government  must  not  only  function  honestly;  it  must  also 
produce  results  on  issues  that  matter.   One  of  these  issues  is 
fraud  and  other  deceptive  practices.   I  am  proud  of  the  $1 
million  settlement  negotiated  by  my  Consumer  Protection 
Division  staff  in  the  Mattress  Discounters  deceptive 
advertising  case;  you  will  find  in  this  issue  an  article 
detailing  new  efforts  to  root  out  fraud  in  the  workers 
compensation  system;  and  I  am  actively  seeking  referrals  from 
you  of  any  instance  in  which  your  agency  encounters  suspected 
fraud,  whether  by  your  employees,  service  providers  under 
contracts  with  your  agency,  or  others. 

Another  critical  priority  is  protecting  the  interests  of 
the  elderly.   Our  office's  efforts  in  this  area  have  been 
wide-ranging  and  have  recently  included  such  diverse  efforts  as 
prosecuting  several  attorneys  for  embezzlement  of  their  elderly 
clients'  personal  funds  and  opposing  the  unfair  and  deceptive 
sale  in  the  Commonwealth  of  "cancer-only  insurance,"  a  product 
that  would  prey  in  particular  on  the  fears  of  the  elderly.   We 
also  filed  and  negotiated  on  behalf  of  Treasurer  Malone  a 
successful  settlement  of  a  lawsuit  against  the  Nationwide 
Insurance  Co.,  the  result  of  which  was  to  expand  deferred 
compensation  investment  options  for  thousands  of  current  and 
retired  public  employees.   Whenever  your  agency  sees  an 
instance  of  actual  or  attempted  exploitation  or  unfair 
treatment  of  our  elderly  citizens,  I  urge  you  to  contact  my 
office. 

I  view  my  relationship  with  you  and  your  agencies  as  a  true 
partnership.  By  representing  your  agency  in  litigation,  and  by 
giving  you  advice  that  helps  you  avoid  litigation,  my  staff  and 
I  help  your  agency  achieve  its  particular  mission.  At  the  same 
time,  I  depend  on  you  to  keep  our  office  informed  of  ways  in 
which  we  can  all  pursue  the  more  overarching  goals  discussed 
above.   This  Newsletter  is  one  way  of  keeping  the  lines  of 
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communication  open.   I  hope  that  you  will  find  it  useful  and 
will  find  an  opportunity  to  respond  with  your  ideas  for  future 
issues  and  for  cases  or  other  initiatives  we  can  undertake 
together . 


Sine 


ott  Harshbarger 
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SOME  RECENT  CASES 


Suter  v.  Artist  M. .  112  S.  Ct.  1360  (1992),  and 
Stowell  v.  Ives.  976  F.2d  65  (1st  Cir.  1992) 


A  recurring  issue  in  agency  litigation  is  the  question 
whether  a  particular  federal  constitutional  provision,  statute 
or  regulation  may  be  enforced  by  a  private  plaintiff.   In  the 
absence  of  a  specific  right  of  action  provided  by  law,  a 
plaintiff  claiming  that  federal  law  has  been  violated  typically 
will  seek  redress  through  the  procedural  vehicle  of  the  Civil 
Rights  Act  of  1871,  42  U.S.C.  §  1983.   The  plaintiff  may  also 
contend  that  the  federal  law  impliedly  contains  a  private  right 
of  action.   A  recent  Supreme  Court  decision  indicates  that 
private  claims  alleging  a  violation  of  federal  law  should  be 
closely  scrutinized  to  see  whether  the  plaintiff  can  assert  the 
claim. 

1.   Claims  under  §  1983.   While  recognizing  that  not  every 
violation  of  federal  law  gives  rise  to  a  §  1983  claim,  most 
Supreme  Court  decisions  addressing  whether  such  a  claim  exists 
have  generally  favored  enforcement  under  §  1983.   However,  the 
decision  in  Suter  v.  Artist  M. .  112  S.  Ct .  1360  (1992), 
indicates  that  the  Court  may  now  be  taking  a  more  restrictive 
view  of  redressability. 

In  Suter,  the  Court  noted  that  a  federal  law  could  not  be 
enforced  through  §  1983  where  (1)  "Congress  has  foreclosed  such 
enforcement  ...  in  the  enactment  itself  or  (2)  "the  statute 
[does]  not  create  enforceable  rights,  privileges,  or  immunities 
within  the  meaning  of  §  1983."  112  S.  Ct.  at  1366.   The 
decision  examined  the  second  of  these  exceptions  and,  unlike 
some  earlier  decisions,  focused  on  the  language  of  the  specific 
federal  statute  allegedly  giving  rise  to  the  rights  at  issue. 
See  id.  at  1367  n.8  (each  provision  of  the  Social  Security  Act 
"must  be  interpreted  by  its  own  terms").   The  Court  concluded 
that,  despite  the  existence  of  a  mandatory  requirement  that  the 
states  submit  a  plan  to  be  approved  by  the  federal  Secretary  of 
Health  and  Human  Services,  the  statute  did  not  confer  rights 
enforceable  by  private  plaintiffs.   I£.  at  1368-70. 

The  First  Circuit  recently  interpreted  the  Suter  decision 
in  Stowell  v.  Ives.  976  F.2d  65  (1st  Cir.  1992).   The  Court  of 
Appeals  concluded  that  " [i]n  order  to  establish  the  existence 
of  a  right  redressable  under  section  1983,  a  plaintiff  must 
allege  that  a  particular  statute  (or  federal  constitutional 
provision)  imposes  an  obligation  upon  the  State."  I_d.  at  69. 
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Although  the  statute  at  issue  prohibited  the  federal  Secretary 
from  approving  a  state  Medicaid  plan  unless  the  state  made 
certain  payments,  the  Court  held  that  the  statute  by  its  own 
terms  did  not  impose  any  obligation  on  the  state  and  therefore 
could  not  be  enforced  through  §  1983.   Id.  at  69-70.   In  the 
absence  of  language  plainly  imposing  an  obligation  on  the 
Commonwealth,  therefore,  a  private  plaintiff  may  not  be  able  to 
assert  an  alleged  violation  of  federal  law  in  a  §  1983  action. 

2.   Implied  cause  of  action.   A  plaintiff  may  also  bring 
suit  directly  under  a  federal  statute  if  the  statute  impliedly 
provides  a  private  cause  of  action  under  the  four  part  test  of 
Cort  v.  Ash.  422  U.S.  66  (1975).   However,  the  Suter  decision 
also  appears  to  have  narrowed  that  inquiry  by  relying  on  its 
analysis  of  enforceability  under  §  1983  in  holding  that  no 
implied  private  cause  of  action  existed.   " [T]he  burden  is  on 
[the  plaintiffs]  to  demonstrate  that  Congress  intended  to  make 
a  private  remedy  available  to  enforce  [the  statute]."   Suter, 
112  S.  Ct .  at  1370.   Where  the  statute  at  issue  does  not  impose 
any  obligation  on  the  states,  it  cannot  be  said  that  "Congress 
intended  to  create  the  private  remedy  sought  by  the 
plaintiffs."   See  id.  (relying  on  analysis  of  claimed  §  1983 
remedy  in  holding  that  Congress  did  not  so  intend) .   See  also 
Cannon  v.  University  of  Chicago.  441  U.S.  677,  690  n.  13  (1979) 
("the  right-  or  duty-  creating  language  of  the  statute  has 
generally  been  the  most  accurate  indicator  of  the  propriety  of 
implication  of  a  cause  of  action"). 

In  light  of  Suter  and  Stowell,  any  federal  claim  asserted 
against  a  state  agency  should  be  carefully  examined  to 
determine  whether  the  federal  law  allegedly  violated  confers 
enforceable  rights  by  clearly  imposing  obligations  on  the 
Commonwealth.   (Contact:   AAG  Eric  Smith) 


Massachusetts  Hospital  Association  v.  Department  of  Medical 
Security.  412  Mass.  340  (1992). 

This  is  one  of  a  growing  number  of  recent  cases  in  which 
agency  regulations  have  been  struck  down  as  exceeding  the 
agency's  statutory  authority.   In  MHA.  the  SJC  held  that  a 
statute  authorizing  regulations  to  establish  "criteria"  for 
hospitals'  credit  and  collection  policies  did  not  authorize 
promulgation  of  "performance  standards"  for  such  policies. 

Other  such  cases  include  Telles  v.  Commissioner  of 
Insurance,  410  Mass.  560  (1991) (invalidating  regulations 
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designed  to  prohibit  sex  discrimination  on  grounds  that  a 
statute  appeared  to  require  the  allegedly  discriminatory 
practice  and  that  agency  could  not  use  regulations  to  enforce 
its  view  of  the  constitution);  Sturdy  v.  SOMWBA,  409  Mass.  587 
(1991) (agency  had  no  inherent  authority,  absent  statutory 
authorization,  to  adopt  regulations);   Arlington  Housing 
Authority  v.  Secretary  of  Communities  &  Development,  409  Mass. 
354  (1991) ( regulations  establishing  priorities  for  rental 
assistance  based  on  need  were  invalid  because  they  conflicted 
with  preferences  stated  in  the  statute);  Greater  Boston  Real 
Estate  Board  v.  Board  of  Registration  of  Real  Estate  Brokers  & 
Salesmen.  405  Mass.  360  (1989) (narrow  grant  of  regulatory 
authority  led  to  conclusion  that  the  Board  lacked  power  to 
promulgate  regulations  about  deposits  —  an  aspect  of  sales 
contracts  negotiated  between  buyer  and  seller) ;  Life  Ins. 
Assoc,  of  Mass.  v.  Commissioner  of  Insurance,  403  Mass.  410 
(1988) (regulation  prohibiting  testing  for  HIV  went  beyond 
specific  rulemaking  authority  to  promulgate  regulation  of 
policy  forms  and  content) . 

On  the  other  hand,  the  SJC  still  recognizes  that  where 
there  is  "a  broad  grant  of  authority  to  implement  a  program  of 
reform  or  social  welfare,  the  administrative  agency  generally 
has  a  wide  range  of  discretion  in  establishing  the  parameters 
of  its  authority  pursuant  to  the  enabling  legislation."   Mass . 
Auto  Body  Association,  Inc.  v.  Commissioner  of  Insurance.  409 
Mass.  770,  775  (1991) (upholding  regulation  of  repair  shops 
under  the  Automobile  Insurance  Reform  Act) . 

The  clear  message  is  that,  particularly  when  agencies  act 
under  fairly  specific  statutory  authority  (as  opposed  to  broad 
authorizations  to  adopt  regulations),  those  agencies  should 
carefully  consider  their  authority  to  promulgate  regulations 
and  weigh  the  consequences  of  judicial  review.   See  Greater 
Boston  R.E.  Board,  supra.  405  Mass.  at  364  ("In  cases  ...  in 
which  the  enabling  authority  granted  by  the  Legislature  is 
narrow,  'closer  scrutiny  of  the  authority  of  the  agency  is 
required. • ") . 

One  thing  to  consider  in  a  particular  case  is  whether  there 
is  any  reason  to  believe  that  the  agency  in  fact  has  a  claim  to 
greater  deference  to  its  interpretation  of  the  statute,  based 
on  (1)  its  participation  in  drafting  the  statute  (Board  of 
Education  v.  Assessor  of  Worcester.  368  Mass.  511,  516  (1975)); 
(2)  interpretation  contemporaneous  with  passage  of  the  statute 
(Commissioner  of  Revenue  v.  SCA  Disposal  Services,  383  Mass. 
734,  738  (1981));  (3)  a  longstanding  and  consistent 
interpretation  of  the  statute  (Clearv  v.  Cardullo's.  Inc.,  347 
Mass.  337,  344-45  (1964));  or  (4)  an  explicit  or  inferential 
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grant  of  interstitial  rulemaking,  see  Wilcox  v.  Ives,  864  F.2d 
915,  925  (1st  Cir.  1988);  St.  Luke's  Hospital  v.  Secretary  of 
HHS.  810  F.2d  325  (1st  Cir.  1987);  Maybura  v.  Secretary  of  HHS, 
740  F.2d  100  (1st  Cir.  1984).   Even  then,  however,  there  is  no 
assurance  that  the  agency  will  be  able  to  convince  the  court  to 
defer.   (Contacts:   AAGs  Doug  Wilkins,  Bill  Pardee) 

Note:   To  Promulgate  or  Not  to  Promulgate? 


The  SJC  has  noted  that  unpublished  agency  guidelines  are 
not  entitled  to  the  force  and  effect  of  a  duly-promulgated 
regulation.   Commissioner  of  Revenue  v.  New  England  Power  Co., 
411  Mass.  418,  424  n.4  (1991).   Generally,  an  agency  must 
comply  with  the  rulemaking  requirements  of  G.L.  c.  30A  when 
issuing  a  "rule,  regulation,  standard  or  other  requirement  of 
general  application  and  future  effect  .  .  .  ."   G.L.  c.  30A, 
§  K5). 

Nevertheless,  "administrative  policy  and  interpretations 
may  be  announced  in  a  manner  less  formal  than  the  publication 
of  regulations."   Board  of  Education  v.  School  Committee  of 
Ames bury.  16  Mass.  App.  Ct .  508,  515  (1983) (citing  cases).   An 
agency  may,  for  example,  issue  an  informational  bulletin 
intended  to  clarify  or  fill  in  the  details  of  an  existing 
regulation  or  statute,  Massachusetts  General  Hospital  v.  Rate 
Setting  Commission.  371  Mass.  705,  707-13  (1977);  may  publish  a 
manual  explaining  how  a  policy  applies  in  certain  situations, 
Colbv  v.  Commissioner  of  Public  Welfare.  18  Mass.  App.  Ct .  767, 
781  n.15  (1984);  or  may  circulate  a  letter  announcing  a 
particular  requirement  for  future  filings  with  the  agency. 
Atlas  Distributing  Co.  v.  Alcoholic  Beverages  Control 
Commission.  354  Mass.  408,  411  (1968).   Cf .  Arthurs  v.  Board  of 
Registration  in  Medicine.  383  Mass.  at  312-13  (agency  may  use 
its  adjudicatory  decisions  to  announce  standards  or  policies); 
Northbridge  v.  Natick;  Department  of  Social  Services.  394  Mass. 
70,  76  (1985)  (agencies  may  set  internal  guidelines  for 
carrying  out  their  duties  without  going  through  formal 
promulgation  of  regulations);  Dougan  v.  Commissioner  of 
Correction.  34  Mass.  App.  Ct .  147,  148-49  (1993)  (agency  may 
issue  advisory,  informational  guidelines  for  education  of 
persons  subject  to  formal  regulations;  guidelines  are  not 
binding  on  agency) . 

These  distinctions  are  not  always  entirely  clear.   And  it 
is  worth  noting  that  an  agency  must  follow  its  own  regulations 
even  in  the  face  of  inconsistent  internal  guidelines. 
Northbridge.  394  Mass.  at  76.   Accordingly,  the  best  rule  may 
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be,  "If  in  doubt,  promulgate,"  particularly  where  the  rule  in 
question  is  intended  to  regulate  conduct  external  to  the 
agency.   We  are  available  to  advise  agencies  on  whether  formal 
promulgation  is  advisable  under  particular  circumstances. 
(Contact:   AAG  Bill  Pardee) 


LESSONS  WE'VE  LEARNED 


Employee  Discipline  and  the  First  Amendment 


Our  recent  successful  Superior  Court  defense  against  a 
state  employee's  claim  that  he  was  being  discharged  for 
engaging  in  First  Amendment-protected  speech  provides  an 
occasion  to  review  some  principles  with  which  agency  counsel 
should  be  familiar.   Many  of  these  principles  are  also  outlined 
in  the  recent  decision  in  Caron  v.  Silvia,  32  Mass.  App.  Ct . 
271  (1992),  where  the  Appeals  Court  vacated  a  grant  of  summary 
judgment  to  two  state  agency  managers  who  were  sued  in  their 
individual  capacities  by  an  employee  alleging  that  she  had  been 
discharged  for  publicly  speaking  out  on  the  rights  of  smokers. 

A  public  employee  cannot  be  discharged  for  engaging  in 
protected  speech.   In  order  to  be  protected,  speech  must,  at  a 
minimum,  address  a  matter  of  public  concern  rather  than  merely 
personal  interests  or  internal  office  grievances.   Connick  v. 
Myers.  461  U.S.  138,  146-47  (1983);  Smith  v.  Commissioner  of 
Mental  Retardation.  409  Mass.  545,  552  (1991);  Caron.  32  Mass. 
App.  Ct.  at  274.   A  court  examines  the  content,  form,  and 
context  of  the  employee's  speech  to  determine  whether  it 
addresses  a  matter  of  public  concern.   Connick.  461  U.S.  at 
147-48;  Caron.  32  Mass.  App.  Ct.  at  274,  275-76.   If  the  speech 
does  address  a  matter  of  public  concern,  a  court  will  apply  a 
balancing  test,  weighing  the  employee's  First  Amendment 
interests  against  the  interests  of  the  state,  as  an  employer, 
in  promoting  the  efficiency  of  the  public  services  it  performs 
through  its  employees.   Caron,  32  Mass.  App.  Ct.  at  274  n.5. 

If  the  employee  succeeds  in  showing  that  the  speech  was 
protected  and  was  a  substantial  motivating  factor  in  the 
state's  discharge  decision,  the  state  may  still  prevail,  if  it 
can  prove  by  a  preponderance  of  the  evidence  that  it  would  have 
reached  the  same  decision  even  if  the  employee  had  not  spoken 
out.   Caron.  id. ;  Mount  Healthy  Citv  School  District  Board  of 
Education  v.  Dovle.  429  U.S.  274,  287  (1977).   In  other  words, 
the  state  must  show  that  it  had  legitimate  reasons  for 
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discharging  the  employee  and  would  have  discharged  the  employee 
even  in  the  absence  of  the  protected  speech.   Therefore,  in  any 
discharge  process,  the  reasons  for  discharge  should  be 
thoroughly  documented.   In  addition,  agency  managers  should 
follow  applicable  discharge  procedures  carefully  so  that  there 
is  no  suggestion  of  impropriety. 

Also,  note  that  taking  disciplinary  action  in  response  to 
an  employee's  protected  speech  could  lead  to  personal  monetary 
liability  for  agency  managers.   In  Caron.  the  Appeals  Court 
ruled  that  the  right  to  be  free  of  disciplinary  action  for 
engaging  in  protected  speech  has  been  "clearly  established"  for 
some  time,  so  that  the  individual  defendants  were  not  entitled 
to  qualified  immunity.   32  Mass.  App.  Ct .  at  273,  276.   Thus, 
although  the  Commonwealth  and  its  agencies  are  not  subject  to 
monetary  liability  under  42  U.S.C.  §  1983,  see  Will  v.  Michigan 
Department  of  State  Police.  491  U.S.  58  (1970),  or  under  the 
Massachusetts  Civil  Rights  Act,  see  Commonwealth  v.  Elm  Medical 
Laboratories,  Inc..  33  Mass.  App.  Ct .  71  (1992),  agency 
managers  must  be  aware  that  they  do  not  have  the  same 
protections.   (Contacts:   AAGs  Eleanor  Coe  Sinnott,  Bill  Porter) 

Sovereign  Immunity  Protects  State  Agencies 
Against  Trustee  Process.  Reach-and-Apply  Remedies 

Occasionally  state  agencies  are  drawn  into  purely  private 
money  disputes  between  private  litigants.   For  example,  where 
an  agency  owes  money  to  a  service  provider,  or  pays  wages  to  an 
employee,  a  private  party  with  a  claim  against  the  provider  or 
employee  may  seek  preliminary  or  permanent  equitable  relief 
against  the  agency.   The  relief  requested  may  be  an  order 
barring  payments  to  the  provider/employee  or  requiring  payments 
to  the  claimant.   These  trustee-process  and  reach-and-apply 
actions  against  agencies  create  administrative  headaches  and 
may  interfere  with  the  operation  of  agency  programs. 

Fortunately,  there  is  a  solution.   Sovereign  immunity  bars 
any  action  against  the  Commonwealth  seeking  reach-and-apply 
relief,  Massachusetts  Electric  Co.  v.  Athol  One.  Inc..  391 
Mass.  685  (1984),  or  seeking  trustee  process.   MacOuarrie  v. 
Balch,  362  Mass.  151,  152  (1972);  William  J.  McCarthy  Co.  v. 
Rendle.  222  Mass.  405,  406  (1916).   If  your  agency  is 
threatened  with  an  action  seeking  reach-and-apply  or  trustee 
process,  we  recommend  that  you  immediately  call  these  cases  to 
counsel's  attention,  with  confirmation  in  writing,  and  request 
that  counsel  proceed  no  further.   You  can  also  note  that  the 
Attorney  General  has  in  the  past  sought  monetary  sanctions 
against  parties  who  have  proceeded  after  being  advised  that 
sovereign  immunity  barred  such  claims.   If  this  is  not 
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sufficient  to  head  off  the  threatened  action,  contact  us 
immediately  once  you  are  served,  and  notify  us  of  your 
communication  with  opposing  counsel. 

Sovereign  immunity  is  by  no  means  a  thing  of  the  past.   The 
SJC  has  recently  reaffirmed  on  several  occasions  that  sovereign 
immunity  continues  to  protect  the  Commonwealth  and  its  agencies 
from  claims  and  particular  forms  of  relief  in  state  court 
unless  immunity  has  been  clearly  and  explicitly  waived. 
Robinson  v.  Teachers  Retirement  Board.  414  Mass.  340  (1993) 
(holding  that  no  interest  is  available  on  accidental  death 
benefits,  because  such  benefits  are  not  contractual  and  because 
there  is  no  specific  statutory  authority  for  an  award  of 
interest);  Onofrio  v.  Department  of  Mental  Health,  411  Mass. 
657  (1992)  (holding  that  sovereign  immunity  bars  award  of 
post-judgment  interest  in  action  under  Massachusetts  Tort 
Claims  Act,  G.L.  c.  258);  Ware  v.  Commonwealth.  409  Mass.  89 
(1991)  (same  as  to  costs).   See  also  Commonwealth  v.  Elm 
Medical  Laboratories.  Inc..  33  Mass.  App.  Ct .  71  (1992) 
(holding  that  state  Civil  Rights  Act  did  not  waive  sovereign 
immunity  as  to  state  civil  rights  claims).   As  the 
Massachusetts  Electric  decision  discussed  above  indicates, 
sovereign  immunity  applies  to  equitable  as  well  as  legal  relief 

Sovereign  immunity  has,  of  course,  been  waived  as  to 
numerous  types  of  claims,  including  contract  claims,  G.L.  c. 
258,  §  12,  certain  tort  claims,  G.L.  c.  258,  §  2,  and  certain 
declaratory  judgment  actions,  G.L.  c.  231A,  §  2.   Nevertheless, 
whenever  your  agency  is  threatened  with  an  unfamiliar  type  of 
claim  or  request  for  relief,  it  is  worth  considering  whether 
immunity  to  such  a  claim  has  been  waived. 

This  is  not  simply  a  theoretical  exercise  or  a  reflexive 
use  of  a  technical  defense.   Sovereign  immunity  continues  to 
provide  important  protection  for  both  (1)  the  public  treasury 
and  (2)  agencies'  ability  to  carry  out  their  work  unhindered  by 
court  proceedings  to  which  private  parties  are  subject.   (Much 
the  same  can  be  said  of  the  Commonwealth's  Eleventh  Amendment 
protections  in  federal  court.)   It  always  remains  open  to  the 
Legislature  to  change  the  rules.   But  unless  and  until  the 
Legislature  does  so,  it  is  important  that  agencies  and  the 
Attorney  General  work  together  to  avoid  any  unwitting  erosion 
of  these  protections.   Raising  the  sovereign  immunity  defense 
in  trustee  process  and  reach-and-apply  cases  is  one  way  to 
maintain  the  doctrine  intact.   (Contact:   AAGs  Chris  Morog, 
Peter  Sacks) 
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Responding  to  Deposition  Subpoenas 

Where  the  Agency  or  Official  Is  Not  a  Party 

Agency  officials  are  frequently  served  with  notices  or 
subpoenas  requiring  them  to  testify  at  depositions  in  cases  to 
which  the  agency  or  official  is  not  a  party.   The  subpoena  may 
also  require  the  production  of  documents.   Giving  such 
testimony  and  producing  such  documents  can  cause  substantial 
interference  with  the  agency's  performance  of  its  official 
duties.   The  process  may  consume  the  valuable  time  (including 
significant  preparation  time)  of  agency  personnel,  and  it  may 
lead  to  legally  irrelevant  but  nevertheless  distracting 
controversies  over  the  motivations  and  mental  processes  of 
agency  decisionmakers. 

The  Attorney  General  is  prepared  to  assist  agency  counsel 
in  avoiding  the  need  for  such  depositions,  preferably  by 
negotiating  with  opposing  counsel  and  where  necessary  by  moving 
to  quash  the  subpoena  or  for  a  protective  order.   Because  the 
agency  or  official  is  not  a  party,  the  Attorney  General  may 
have  had  no  involvement  with  the  case  prior  to  service  of  the 
deposition  subpoena,  and  thus  agency  counsel  will  often  be  in 
as  good  a  position  to  negotiate  with  opposing  counsel  as  is  the 
Attorney  General.   If  negotiation  is  unsuccessful,  agency 
counsel  with  applicable  Special  Assistant  Attorney  General 
appointments  may  move  for  a  court  order  barring  or  limiting  the 
deposition;  otherwise,  agency  counsel  should  contact  the 
Attorney  General's  office  for  representation. 

The  substantive  grounds  for  opposing  such  depositions  may 
be  divided  into  two  broad  categories:   "relevance"  and 
"burden."   The  "relevance"  objection  is  that  for  reasons  of 
substantive  law,  the  information  sought  —  especially  as  to  the 
mental  processes  and  motives  of  decisionmakers  —  is  not 
legally  "relevant  to  the  subject  matter  involved  in  the  pending 
action"  and  is  not  "reasonably  calculated  to  lead  to  the 
discovery  of  admissible  evidence."   See  Mass.  R.  Civ.  P. 
26(b)(1).   The  "burden"  objection  is  that  to  require  agency 
officials  to  testify,  particularly  where  the  same  information 
may  be  available  through  other  means,  will  take  valuable  time 
away  from  the  performance  of  important  official  duties  and 
would  thus  cause  "annoyance  ...  or  undue  burden  or  expense 
.  .  .  ."   Mass  R.  Civ.  P.  26(c).   In  addition,  such  discovery 
may  "burden"  the  decisionmaking  process  itself  by  inhibiting 
frank  intra-governmental  discussions,  particularly  if  the 
process  can  be  characterized  as  ongoing  rather  than  complete. 
Even  in  cases  where  these  objections  are  not  sufficient  to 
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avoid  the  need  for  the  deposition  altogether,  they  may  serve  as 
the  basis  for  a  protective  order  limiting  the  scope  and  length 
of  the  deposition. 

There  are  also  numerous  procedural  objections  to  such 
depositions,  involving  such  issues  as  (1)  the  timing  and  manner 
of  service  of  the  subpoena  and  notice  of  deposition,  and  (2) 
the  tender  of  the  appropriate  witness  fee.   Some  of  these 
requirements  are  rather  technical,  and  the  witness  who  flatly 
refuses  to  comply  with  a  subpoena  on  this  basis  may  not  be 
placing  him/herself  or  the  agency  in  the  most  favorable  light 
with  the  public  or  the  courts.   Moreover,  the  party  seeking  the 
deposition  can  usually  remedy  the  defect  but  in  the  meantime 
may  have  been  antagonized  and  may  make  the  deposition 
experience  that  much  more  unpleasant  for  the  witness. 
Therefore,  a  party's  non-compliance  with  these  requirements  is 
best  viewed  not  as  a  basis  for  a  complete  refusal  to  respond 
but  instead  as  giving  the  agency  additional  bargaining  power  on 
issues  of  scheduling,  the  length  and  scope  of  the  deposition, 
document  production,  and  possible  less  burdensome  alternatives 
to  the  deposition. 

A  longer  guide  to  opposing  depositions  of  agency  officials, 
both  where  the  agency  or  official  is  and  is  not  a  party,  is 
available  from  the  Administrative  Law  Division.   If  your  agency 
or  an  official  or  employee  of  your  agency  receives  a  deposition 
subpoena,  and  you  are  unable  to  resolve  the  matter,  contact 
Judith  Yogman,  Chief  of  the  Administrative  Law  Division,  for 
further  assistance  or  to  arrange  for  representation.   Early 
notice  of  such  matters  is  helpful,  to  permit  sufficient  time 
for  the  filing  of  a  motion  in  appropriate  cases. 

Post-Judgment  Discovery  and  How  to  Stop  It 

Delays  in  the  appropriation  of  sufficient  funds  to  pay  tort 
and  similar  judgments  against  the  Commonwealth  have  recently 
led  to  a  flurry  of  "post- judgment  discovery"  directed  at  the 
defendant  agencies  or  officials.   Typically  such  discovery 
takes  the  form  of  an  attempt  to  depose  the  agency  or  official 
regarding  when  the  judgment  will  be  paid  (and  in  some  cases 
whether  the  agency  already  has  access  to  funds  that  could  be 
used  to  pay  the  judgment).   While  it  is  understandable  that 
successful  plaintiffs  are  frustrated  by  the  need  to  wait  for 
long  periods  to  recover  on  their  judgments,  such  discovery 
accomplishes  nothing  to  move  the  payment  process  along  and  can 
seriously  inconvenience  agency  personnel. 
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The  Attorney  General's  view  is  that  such  discovery  is 
inappropriate  and  should  be  opposed.   First,  post-judgment 
discovery  is  ordinarily  unavailable  where  no  relief  from  or 
modification  of  the  judgment  has  been  requested.   Second,  the 
courts  will  not  issue  an  execution  or  permit  other 
supplementary  process  against  the  Commonwealth,  and  so  no 
discovery  regarding  the  availability  of  funds  is  warranted. 
Third,  agency  officials  usually  lack  any  relevant  information 
on  the  timing  of  payment  of  judgments,  other  than  information 
that  can  easily  be  furnished  to  plaintiffs'  counsel  voluntarily 
and  in  written  form,  and  thus  a  deposition  that  takes  an  agency 
official  away  from  his  or  her  duties  is  unnecessary,  unlikely 
to  lead  to  the  discovery  of  admissible  evidence,  and  unduly 
burdensome. 

Agency  counsel  who  receive  such  post-judgment  discovery 
requests  should  immediately  contact  either  the  Assistant 
Attorney  General  who  handled  the  case  or  AAG  Stuart  Rossman, 
Chief  of  the  Trial  Division.   We  will  work  with  you  in  taking 
the  necessary  steps  to  oppose  such  discovery.   In  the  meantime, 
as  a  matter  of  fairness,  the  Attorney  General  continues  to  work 
on  both  the  legislative  and  administrative  fronts  to  decrease 
the  average  waiting  period  for  the  payment  of  judgments. 


THE  ATTORNEY  GENERAL'S  PRIORITIES 

Criminal  Provisions  of  the 
New  Workers'  Compensation  Law 

The  tremendous  rise  in  workers'  compensation  rates  in 
Massachusetts  has  led  to  increasing  interest  in  revamping  the 
workers'  compensation  system  in  order  to  eliminate  fraudulent 
claims,  and  in  prosecuting  those  who  are  abusing  the  workers' 
compensation  system.   Until  recently,  the  workers'  compensation 
statute  itself  did  not  contain  criminal  provisions.   A 
fraudulent  workers'  compensation  claim,  if  it  was  to  be 
prosecuted  at  all,  had  to  be  charged  under  general  larceny 
provisions  (G.L.  c.  266,  §  30)  or  under  the  insurance  fraud 
statute  (G.L.  c.  266,  §  111A) ,  which  prohibits  the  fraudulent 
submission  of  any  statement  or  other  written  document  in 
support  of  an  insurance  claim.   At  the  end  of  last  year,  the 
Legislature  amended  Massachusetts  laws  to  specifically  target 
some  types  of  workers'  compensation  fraud  for  criminal 
prosecution. 


-14- 


:y  Counsel  Newsletter 


The  most  common  form  of  workers'  compensation  fraud  occurs 
when  the  employee/claimant  collects  benefits  from  one  employer 
at  the  same  time  that  he  is  working  at  another  job.   One  of  the 
main  problems  in  prosecuting  such  cases  of  workers' 
compensation  fraud  under  the  larceny  and  insurance  fraud 
statutes,  however,  was  that  it  was  extremely  difficult  to  prove 
fraudulent  intent  on  the  part  of  the  defendant.   This  is 
because  injured  employees  in  workers'  compensation  cases  often 
never  personally  submitted  statements  to  insurers  in  connection 
with  their  claim.   When  an  employee  was  hurt  in  a  work-related 
accident,  commonly  his  employer  filled  out  the  initial  accident 
report  and  wage  verification  information  and  the  employee 
merely  received  benefits  until  he  came  back  to  work  or  the  case 
was  resolved  in  court.   Moreover,  employers  and  insurers 
generally  did  not  provide  any  warnings  or  instructions  to  the 
employee  as  to  his  obligations  under  the  workers'  compensation 
system.   As  a  result,  there  was  little  direct  evidence  that  the 
employee  knew  that  he  was  prohibited  from  working  elsewhere 
while  collecting  benefits.   Without  clear  evidence  of  requisite 
criminal  intent  on  the  part  of  the  claimant,  prosecution  of 
workers'  compensation  fraud  cases  was  extremely  difficult. 

The  new  workers'  compensation  statute  added  a  criminal 
provision  which  prohibits  a  person  from  knowingly  concealing  or 
failing  to  disclose  information  which  affects  the  workers' 
compensation  payments  owed  to  a  claimant.   G.L.  c.  152,  § 
14(B).   Along  with  this  provision,  the  Legislature  imposed  upon 
all  claimants  an  affirmative  duty  to  report  to  the  workers' 
compensation  insurer  all  earnings,  including  wages  or  salary 
earned  from  self -employment.   G.L.  c.  152,  §  11D.   Accordingly, 
because  employees  now  must  personally  report  all  outside 
earnings  while  receiving  workers'  compensation  benefits,  a 
failure  to  disclose  outside  earnings  should  generally  be 
sufficient  evidence  of  criminal  intent  to  prosecute  cases  of 
employee  "double-dipping." 

The  new  statute  not  only  strengthens  cases  against  workers' 
compensation  claimants,  it  also  provides  additional  ammunition 
to  prosecutors  against  employers,  insurers  and  professionals 
who  commit  workers'  compensation  fraud.   Although  this  problem 
is  less  obvious  than  employee  fraud,  the  rising  costs  of 
workers'  compensation  coverage  has  resulted  in  increasing  focus 
on  other  types  of  workers'  compensation  fraud  as  well.   The  new 
statute  is  specifically  tailored  to  combat  this  problem. 
Employers  or  insurers  were  not  subject  to  the  provisions  of  the 
insurance  fraud  statute.   The  new  workers'  compensation  statute 
makes  clear  that  employers  and  insurers  who  submit  false 
statements  in  order  to  deny  a  claim  are  also  guilty  of  workers' 
compensation  fraud.   Moreover,  the  new  statute  prohibits 
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employers  from  misclassifying  their  employees  or  the  nature  of 
their  work  for  the  purpose  of  avoiding  payment  of  workers' 
compensation  insurance  premiums.   It  also  prevents  employers 
from  artificially  claiming  that  their  employees  are  "leased" 
from  another  company  in  order  to  hide  their  industrial  accident 
loss  history  or  the  risks  of  their  business. 

Violations  of  the  new  workers'  compensation  statute  are 
subject  to  imprisonment  for  up  to  five  years  in  the  state 
prison  or  by  a  fine  of  up  to  ten  thousand  dollars,  or  by  both. 
Moreover,  courts  are  required,  after  a  defendant  is  convicted 
of  workers'  compensation  insurance  fraud,  to  conduct  an 
evidentiary  hearing  to  ascertain  the  extent  of  the  damages  or 
financial  loss  suffered  as  a  result  of  the  defendant's  crime. 
A  person  found  guilty  of  violating  the  statute  must  make 
restitution  to  any  aggrieved  person.   (Contact:   AAG  Jim  Bryant) 

Fraudulent  Filings  with  Agencies 

Does  your  agency  depend  on  voluntary  filings  by  regulated 
persons  or  entities  in  order  to  evaluate  such  persons'  or 
entities'  compliance  with  law?   If  so,  we  urge  you  to  be  on  the 
alert  for  fraudulent  filings  made  for  the  purpose  of  evading 
regulation  or  closer  agency  scrutiny. 

The  Attorney  General's  Environmental  Protection  Division 
recently  concluded  a  case  involving  the  alleged  falsification 
of  required  environmental  self-monitoring  reports.   The  case 
arose  under  the  Clean  Water  Act,  but  opportunities  abound  for 
similar  falsification  in  a  host  of  other  regulatory  programs  in 
the  environmental  and  other  fields.   Although  honesty  and  good 
faith  on  the  part  of  filers  should  be  presumed,  the  motive  for 
incomplete  or  inaccurate  reporting  may  be  strong.   Sanctions  in 
such  instances  may  go  beyond  the  denial  of  a  license  or  permit 
to  include  monetary  and/or  other  penalties.   Please  let  us  know 
if  you  suspect  that  you  have  encountered  any  such  activity. 
(Contact:   Ann  Berwick,  Environmental  Protection  Division 
Chief,  on  environmental  issues;  or  Bill  Porter,  Affirmative 
Litigation  Coordinator  for  the  Government  Bureau) 
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MATTERS  OF  CURRENT  INTEREST 
The  Attorney  General's  Civil  Litigation  Guidelines 


The  Attorney  General  recently  issued  Guidelines  for  the 
Conduct  of  Public  Civil  Litigation,  which  govern  the  conduct  of 
all  Assistant  Attorneys  General  and  Special  Assistant  Attorneys 
General  in  all  litigation  involving  the  Commonwealth.   The 
purposes  of  the  Guidelines  are  (1)  to  reduce  unnecessary  cost 
and  delay,  (2)  to  promote  fair  and  efficient  resolution  of  the 
real  dispute  in  each  case,  and  (3)  to  set  a  standard  for  the 
conduct  of  litigation  that  may  inspire  emulation  among  the  bar 
generally. 

Under  the  Guidelines,  in  most  instances  this  office  will 
provide  five  days  notice  before  initiating  affirmative 
litigation,  and  will  offer  to  discuss  settlement.   In  both 
affirmative  and  defensive  cases,  we  will  employ  alternative 
dispute  resolution  (ADR)  methods  whenever  appropriate.   We  will 
provide  training  for  all  staff  in  the  effective  use  of  such 
methods . 

Where  ADR  is  inappropriate,  we  will  seek  to  facilitate 
prompt  judicial  resolution  of  the  merits  of  disputes  by  such 
techniques  as  entering  into  stipulations  of  fact;  exchanging 
information  (including  expert  witness  information)  informally, 
rather  than  through  formal  discovery;  entering  into  agreements 
regarding  the  scope  and  timing  of  discovery  when  it  becomes 
necessary;  and  joining  with  opposing  parties  in  seeking  special 
assignments  or  other  procedural  orders.   We  will  avoid 
discovery  motions  whenever  possible  by  seeking  negotiated 
resolutions.   We  will  reserve  requests  for  sanctions  for 
egregious  circumstances,  and  will  require  supervisory  review  of 
all  such  requests,  but  we  will  employ  such  requests  when 
appropriate  in  response  to  abusive  practices. 

As  the  Guidelines  explicitly  acknowledge,  their  specific 
application  to  the  circumstances  of  particular  cases  will 
necessarily  vary,  but  the  overall  goals  of  the  Guidelines  have 
appropriate  application  in  every  case.   Copies  of  the 
Guidelines  have  already  been  sent  to  all  agency  general 
counsel;  additional  copies  are  available  from  Sherrie  Costa  in 
the  Administrative  Law  Division.   Comments  on  or  questions 
about  the  Guidelines  should  be  directed  to  Judy  Fabricant, 
Chief  of  the  Government  Bureau. 
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The  Testimonial  Dinner  Law 

The  Attorney  General  is  frequently  asked  by  both  state  and 
local  officials  for  interpretations  of  the  "Testimonial  Dinner 
Law,"  G.L.  c.  268,  §  9A.   This  strictly-worded  criminal  law 
prohibits  the  sale  of  tickets  for  a  testimonial  dinner  or  other 
function  held  to  honor  a  person  employed  in  law  enforcement  and 
certain  other  agencies. 

The  purposes  of  the  law  are  (1)  to  place  persons  in  public 
service  above  any  suspicion  of  being  influenced  by  the  purchase 
of  such  tickets,  and  (2)  to  relieve  the  public  of  any  pressure, 
actual  or  implied,  to  buy  such  tickets  in  order  to  obtain 
favorable  treatment  or  avoid  unfavorable  treatment  by  the 
person  or  agency  involved. 

In  order  to  increase  awareness  of  this  issue,  the  full  text 
of  the  law  is  set  forth  below,  along  with  some  of  the  most 
common  questions  and  answers  about  its  interpretation. 
Testimonial  dinners  may  also  raise  questions  under  the  state 
ethics  laws,  G.L.  c.  268A;  such  questions  may  be  directed  to 
the  State  Ethics  Commission  (617/727-0060). 

The  testimonial  dinner  law  provides  as  follows: 


No  person  shall  s 
payment  for,  tickets  o 
accept  contributions  f 
function,  or  any  affai 
called,  having  a  purpo 
testimonial  dinner  or 
than  a  person  holding 
office  or  employment  i 
regulatory  of  investig 
Commonwealth  or  any  po 


ell,  offer  for  sale,  or  accept 
r  admissions  to,  nor  solicit  or 
or,  a  testimonial  dinner  or 
r,  by  whatever  name  it  may  be 
se  similar  to  that  of  a 
function,  for  any  person,  other 
elective  public  office,  whose 
s  in  any  law  enforcement, 
atory  body  or  agency  of  the 
litical  subdivision  thereof. 


Whoever  violates  any  provision  of  this  section 
shall  be  punished  by  a  fine  of  not  more  than  five 
hundred  dollars. 

Testimonial  Dinner  Questions  and  Answers 

1.   To  whom  does  the  law  apply? 

"No  person,"  wherever  employed,  may  sell  offer  for  sale, 
accept  payment  for,  or  solicit  or  accept  contributions  for  a 
testimonial  dinner  or  function  covered  by  the  law. 
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2 .  What  types  of  events  are  covered  bv  the  law? 

The  law  applies  to  any  testimonial  dinner,  affair,  or 
function,  by  whatever  name,  that  has  as  its  purpose  or  one  of 
its  purposes  the  recognition  or  honoring  of  a  person  whose 
office  or  employment  is  in  any  law  enforcement,  regulatory  or 
investigatory  body  or  agency  of  the  Commonwealth  or  any  city, 
town,  county,  or  other  political  subdivision.   The  bodies  and 
agencies  covered  include  (1)  all  police  departments,  (2)  the 
staffs  of  the  District  Attorneys  and  the  Attorney  General, 
(3)  the  courts,  including  judges,  clerks  (other  than  elected 
clerks),  and  other  support  staff,  (4)  all  other  investigative 
and  law  enforcement  bodies  and  agencies  at  the  state  or  local 
level,  and  (5)  all  bodies  or  agencies  at  the  state  or  local 
level  that  exercise  regulatory  powers,  including  licensing, 
zoning,  and  rate-setting  functions. 

Note  that  the  law  applies  even  where  a  covered  employee  is 
being  honored  for  service  that  is  unrelated  to  his  or  her 
public  employment.   Thus,  for  example,  where  a  person  is  being 
honored  for  service  to  a  private  organization  or  cause,  but 
that  person  happens  to  be  an  employee  of  a  regulatory  agency, 
the  law  bars  sales  of  tickets  to  such  an  event.   The  law  does 
not  apply,  however,  where  the  clearly  announced  purpose  of  an 
event  is  to  benefit  an  employee  (or  his  or  her  family)  rather 
than  to  honor  the  employee.   Thus,  for  example,  sales  of 
tickets  to  a  dinner  to  raise  funds  for  medical  or  other 
emergency  expenses  of  a  court  employee,  or   family  member  of  an 
employee,  would  not  be  prohibited. 

3.  Does  the  law  apply  to  all  employees  of  the  covered  agencies' 

Yes,  except  that  events  held  to  honor  elected  officials 
(including  state  and  local  legislators,  executive  officials, 
and  elected  court  clerks)  are  not  covered.   Also,  the  law  does 
not  prohibit  fundraising  events  for  persons  who  are  announced 
candidates  for  public  office,  so  long  as  the  clearly  announced 
purpose  of  the  event  is  to  raise  funds  for  campaign  use  rather 
than  to  honor  the  person  for  past  service. 

4 .  What  are  some  examples  of  acts  prohibited  by  the  law? 

The  following  are  among  the  acts  prohibited:   (1)  Selling 
tickets  to  a  dinner  to  honor  a  police  department  official. 
(2)  Asking  for  or  accepting  contributions  to  rent  a  hall  for 
the  purpose  of  holding  an  event  to  honor  a  judge  or  a  court 
employee.   (3)  Accepting  payments  for  admission  to  a  function 
held  to  honor  a  member  of  a  zoning  or  licensing  board. 
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5 .   Isn't  there  any  way  to  honor  public  employees? 

Yes.   (1)  An  event  may  be  held  to  honor  a  person  who  is 
retiring,  so  long  as  the  event  and  all  ticket  sales  for  it 
occur  after  the  person's  actual  retirement  date.   (2)  An  event 
may  be  held  to  honor  a  person  in  a  covered  agency,  so  long  as 
no  tickets  are  sold  or  contributions  solicited  or  accepted  for 
the  event.   Meals  may  be  sold,  and  advance  sales  are  permitted, 
so  long  as  it  is  made  clear  in  any  offer  to  sell  such  meals 
that  persons  may  attend  the  event  without  buying  a  meal  or 
otherwise  having  to  pay  any  amount  to  the  sponsor(s)  of  the 
event.   (3)  A  person  may  be  given  an  award  or  otherwise  honored 
at  an  event,  so  long  as  the  event  is  not  promoted  or 
advertised,  either  orally  or  in  writing,  as  being  wholly  or 
partially  for  the  purpose  of  bestowing  the  award  or  other 
honor.   (Contact:   AAG  Peter  Sacks) 


Agencies  Encounter  the 
Law  of  Bankruptcy 


Questions  regarding  bankruptcy  law  have  arisen  with 
increasing  frequency  for  agency  counsel  as  more  and  more 
agencies  become  involved  in  matters  in  the  bankruptcy  courts. 
There  are  a  few  basic  points  that  are  important  for  agency 
counsel  to  understand.   Lawyers  in  the  Attorney  General's 
office  often  can  provide  advice  and  assistance  with  more 
specific  questions. 

Automatic  Stay.   When  a  party  files  for  bankruptcy,  it  is 
immediately  protected  by  the  automatic  stay  described  in  11 
U.S.C.  §  362.   The  automatic  stay  prohibits  persons  from  taking 
a  variety  of  actions  against  the  debtor  or  its  property  without 
prior  approval  of  the  bankruptcy  court,  including,  without 
limitation,  commencement  or  continuation  of  judicial  or 
administrative  actions  against  the  debtor  and  enforcement  of 
prepetition  judgments.   The  automatic  stay  does  not  apply, 
however,  to  "an  action  or  proceeding  by  a  governmental  unit  to 
enforce  such  governmental  unit's  police  or  regulatory  powers." 
11  U.S.C.  §  362(b)(4),  provided  such  action  or  proceeding  is 
designed  for  a  purpose  other  than  simply  collecting  money  for 
the  governmental  entity.   Thus,  your  agency  is  precluded  from 
taking  actions  to  obtain  or  enforce  judgments  against  the 
debtor,  or  otherwise  to  obtain  or  retain  property  of  the 
debtor's  estate,  once  the  bankruptcy  petition  is  filed.   It  is 
possible  to  seek  relief  from  the  automatic  stay  in  order  to 
pursue  claims  against  a  debtor. 
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Sovereign  Immunity.   Sovereign  immunity  of  various 
governmental  units  is  limited  by  11  U.S.C.  §  106.   Section 
106(a)  states  that  governmental  units  waive  sovereign  immunity 
relating  to  any  "transaction  or  occurrence"  as  to  which  the 
governmental  unit  has  filed  a  proof  of  claim  in  the 
bankruptcy.   Section  106(b)  makes  clear  that  debtors  may  offset 
debts  owed  to  governmental  units  against  the  amounts  due  under 
such  proofs  of  claim. 

The  Supreme  Court  recently  has  clarified  the  application  of 
the  Eleventh  Amendment  in  bankruptcy  cases  in  a  manner  that 
gives  substantial  protections  to  States.   In  Hoffman  v. 
Connecticut  Dept .  of  Income  Maint..  492  U.S.  96  (1989),  the 
court  held  that  §  106(c),  the  only  other  part  of  §  106,  was  not 
a  blanket  waiver  of  sovereign  immunity.   Rather,  the  court 
suggested  that  §  106(c)  waives  states*  sovereign  immunity  only 
as  to  declaratory-type  relief.   Thus,  under  §  106(c)  a 
bankruptcy  court's  discharge  of  the  debtor's  debts  is  binding 
on  a  state,  but  §  106(c)  does  not  empower  the  bankruptcy  court 
to  order  a  state  to  make  a  payment  to  the  debtor  unless  the 
state  has  waived  sovereign  immunity  under  §  106(a)  or  (b) . 
These  interpretations  of  §  106  were  reaffirmed  this  term  in 
United  States  v.  Nordic  Village.  Inc.,  112  S.  Ct .  1011,  1012-13 
(1992). 

Thus,  when  a  state  agency  owes  money  to  a  debtor,  but  the 
debtor  also  owes  money  to  the  state  agency,  it  often  is  wise  to 
raise  sovereign  immunity  as  a  defense  to  bankruptcy  court 
jurisdiction.   The  state's  sovereign  immunity  would  allow  the 
state  agency  to  receive  the  full  value  of  the  money  it  is  owed 
by  offsetting  the  two  amounts  against  each  other,  without  the 
requirement  that  the  state  agency  submit  a  proof  of  claim  and 
receive  only  the  percentage  of  its  claim  that  is  paid  out  to 
all  creditors  under  the  Chapter  11  plan. 

Because  bankruptcy  law  is  quite  specialized  and  often  does 
not  follow  the  same  procedures,  or  substantive  rules,  as  other 
areas  of  law,  it  is  advisable  for  agencies  to  obtain  advice  and 
expertise  as  soon  as  they  learn  that  their  interests  may  be 
implicated  in  a  bankruptcy  proceeding.   The  Attorney  General's 
library  contains  a  substantial  amount  of  material  on  bankruptcy 
law,  and  various  attorneys  have  expertise  in  aspects  of  the 
bankruptcy  system.   (Contact:   AAG  Tom  Bean) 
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"A  Change  in  Legal  Culture": 

The  New  Local  Rules  in  U.S.  District  Court 

and  What  They  Will  Mean  to  Agencies 

As  part  of  a  nationwide  effort  to  reduce  expense  and  delay 
in  civil  litigation,  the  United  States  District  Court  for  the 
District  of  Massachusetts  promulgated  new  Local  Rules,  which 
became  effective  on  October  1,  1992.   The  new  rules  will  cause 
extensive  changes  in  the  conduct  of  pending  and  future  federal 
court  cases;  U.S.  District  Judge  William  Young  has  called  the 
new  rules  "a  change  in  legal  culture."   The  new  rules  will  have 
a  direct  impact  not  only  on  counsel  for  agencies  involved  in 
federal  court  litigation,  but  also  on  the  agencies  themselves, 
particularly  with  respect  to  settlement  and  discovery.   In 
particular,  the  following  effects  should  be  anticipated  in  all 
federal  court  cases: 

A.    Settlement 

1.  Ten  days  prior  to  the  initial  scheduling  conference, 
plaintiff  must  make  a  written  settlement  proposal  to  all 
defendants.   At  the  initial  scheduling  conference  (no  more  than 
90  days  after  defendant's  appearance),  counsel  for  defendant (s) 
must  respond  to  plaintiff's  settlement  proposal.   Therefore, 
agency  counsel  should  begin  to  formulate  the  agency's  position 
on  settlement  as  soon  as  the  pleadings  are  joined.   L.R. 
16.1(C). 

2.  Five  days  prior  to  the  initial  scheduling  conference, 
the  parties  must  file  a  joint  statement  including 
certifications  signed  by  counsel  and  an  authorized 
representative  of  each  party  (probably  the  appropriate 
Secretary,  or  Assistant  Secretary,  or  Commissioner)  affirming 
that  each  party  has  conferred  with  its  counsel  to  establish  a 
budget  for  the  costs  of  the  litigation  and  to  consider 
resolving  the  litigation  by  alternative  dispute  resolution. 
L.R.  16.1(D)(3). 

3.  If  the  parties  agree  to  mediation,  the  mediator  will  be 
compensated  as  agreed  by  the  parties.   Therefore,  if  mediation 
is  desired,  agency  counsel  should  explore  the  feasibility  of 
agency  funding  of  mediation.   L.R.  16.4(C). 

4.  At  the  final  pretrial  conference,  counsel  must  have 
full  authority  from  their  clients  with  respect  to  settlement. 
Therefore,  agency  counsel  should  be  prepared  to  advise  the  AAG 
on  the  agency's  position  on  settlement  prior  to  the 
conference.   L.R.  16.5. 
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B.         Discovery 

5.  The  court  may  order  the  parties  to  submit  sworn 
statements  at  the  initial  scheduling  conference  or  at  any 
subsequent  time,  disclosing  certain  information  to  every  other 
party  concerning  identification  of  witnesses  having  information 
about  the  claims,  etc.   Therefore,  agency  counsel  should  be 
prepared  to  provide  this  information  to  the  AAG  when 
requested.   L.R.  26.1. 

6.  Before  any  party  may  initiate  discovery,  that  party 
must  submit  to  the  opposing  party  a  description  of  all  relevant 
documents.   Therefore,  agency  counsel  should  be  prepared  to 
provide  relevant  documents  to  the  AAG  when  requested.   L.R. 
26.2. 

Certain  of  the  new  local  rules  apply  to  cases  already 
pending  in  federal  court.   A  complete  copy  of  the  new  rules  is 
available;  see  the  "Resources"  section  of  this  issue.   If  you 
have  questions,  contact  the  AAG  handling  your  agency's  case. 
More  general  questions  about  the  new  rules  may  be  addressed  to 
AAG  Judith  Yogman,  Chief  of  the  Administrative  Law  Division. 

Trial  Division  Reorganization 

The  reorganization  of  the  Trial  Division  is  now  complete, 
and  agency  counsel  should  notice  significant  improvements  in 
flexibility,  productivity,  and  the  efficient  use  of  limited 
resources  in  representing  agency  clients.   Since  Attorney 
General  Scott  Harshbarger  took  office  in  January  of  1991,  the 
reorganization  has  proceeded  in  three  essential  stages.   First, 
on  July  1,  1991,  the  former  Civil  Bureau  became  the  Trial 
Division  of  the  Government  Bureau.   Then,  on  July  1,  1992,  the 
four  units  of  the  Trial  Division  —  Contracts,  Real  Estate, 
Torts,  and  Industrial  Accidents  —  were  consolidated. 

Third,  pursuant  to  newly  adopted  procedures,  jointly 
developed  with  the  Comptroller's  Office  and  eventually 
promulgated  as  part  of  the  Comptroller's  regulations,  all 
collection  cases  have  been  reassigned  and  delegated  to  state 
agencies.   Similarly,  the  devolution  and  transfer  of  all 
Industrial  Accident  cases  from  the  Attorney  General's  office  to 
state  agencies  and  the  newly  created  Workers'  Compensation 
Litigation  Unit  in  the  Executive  Office  for  Administration  and 
Finance  was  completed  in  August,  1992. 

The  Trial  Division  continues  to  handle  defensive  litigation 
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on  behalf  of  the  Commonwealth  and  its  agencies  in  cases 
involving  (i)  contracts  and  contract-related  disputes,  (ii) 
matters  referred  from  the  Department  of  Labor  and  Industries 
and  the  Inspector  General;  (iii)  the  real  estate  interests  of 
the  Commonwealth  including  eminent  domain,  title  and  property 
damage  suits;  and  (iv)  torts,  civil  rights  and  environmental 
claims  brought  against  the  Commonwealth  and  its  employees.   The 
Trial  Division  reviews  certain  contracts,  leases,  bonds  and 
various  conveyancing  documents  submitted  by  state  agencies  for 
approval  as  to  form.   The  Trial  Division  also  has  begun  to 
pursue  affirmative  litigation  opportunities,  both  independently 
and  on  behalf  of  client  agencies,  in  appropriate  circumstances. 

Beginning  on  November  1,  1992,  all  new  cases  assigned  to 
the  Trial  Division  are  being  handled  pursuant  to  a  new  set  of 
procedures  and  practices.   A  team,  consisting  of  one  or  more 
attorneys,  a  civil  investigator,  a  paralegal  and  their  support 
staff  is  created  for  each  such  case.   It  is  the  responsibility 
of  the  team  to  allocate  responsibilities  for  analyzing  and 
preparing  the  litigation.   The  Trial  Division's  case  inventory, 
new  and  old,  has  been  placed  on  the  office's  Management 
Information  System,  thus  permitting  better  communications 
between  team  members  and  significantly  enhancing  the  Division's 
docket  control  and  record  keeping  capacities.   Sixty  day  and 
six  month  reviews  are  required  to  determine  whether  dispositive 
motions  or  alternative  dispute  resolution  opportunities  are 
available.   The  Trial  Division  is  also  developing  criteria  for 
settlement  negotiations.   The  intent  is  to  maximize  the 
utilization  of  these  resources  at  the  earlier  stages  of  a  case 
in  order  to  achieve  the  most  expeditious  and  successful  results 
possible.   All  of  these  measures  reflect  the  Trial  Division's 
commitment  to  improve  the  litigation  process  and  the  quality  of 
the  legal  services  it  can  provide  to  state  agencies. 

Stuart  Rossman  is  Chief  of  the  Trial  Division,  Bill  Daggett 
its  Managing  Attorney  and  Annette  Barone  its  Administrative 
Assistant.   A  staff  of  29  attorneys,  four  paralegals  and  twelve 
secretaries  has  been  built  up  to  insure  that  sufficient 
qualified  personnel  are  available  to  implement  the  new  case 
procedures  properly  while  working  through  and  eliminating  the 
older  case  load.   In-house  educational  advocacy  training 
programs,  supplemented  by  weekly  Trial  Division  meetings  to 
discuss  new  developments,  trials  or  settlement  negotiations, 
are  used  to  improve  overall  skills  and  abilities. 

A  monthly  brown  bag  luncheon  series  has  been  developed  to 
give  the  members  of  the  Trial  Division  an  opportunity  to  get  to 
know,  and  share  information  with,  agency  counsel.   Any  agency 


-24- 


Counsel  Newsletter 


interested  in  scheduling  such  a  luncheon  should  contact  AAG  Jim 
Sweeney.   For  further  information  on  the  Trial  Division, 
contact  Division  Chief  Stuart  Rossman  or  Managing  Attorney  Bill 
Daggett . 

New  Guidelines  for  Special 
Assistant  Attorneys  General 


Some  agency  counsel  conduct  litigation  on  behalf  of  their 
agency,  under  authority  granted  by  the  Attorney  General  through 
an  appointment  of  the  agency's  General  Counsel  as  a  Special 
Assistant  Attorney  General  ("SAAG").   All  such  litigation  is 
governed  by  the  Attorney  General's  Guidelines  for  Special 
Assistant  Attorneys  General,  which  were  most  recently  revised 
as  of  March  9,  1993.   All  agency  counsel  who  handle  litigation 
should  be  familiar  with  the  Guidelines,  and  should  take  care  to 
observe  the  requirements  and  limitations  provided  in  them. 

The  basic  principle  underlying  the  SAAG  Guidelines  is  that 
the  Attorney  General,  as  a  matter  of  statute  and  case  law,  is 
ultimately  responsible  for  all  litigation  on  behalf  of  the 
Commonwealth,  and  is  authorized  and  required  to  establish  a 
consistent  legal  policy  for  the  Commonwealth.   G.L.  c.  12,  §  3; 
Feeney  v.  Commonwealth.  373  Mass.  359  (1977);  Secretary  of 
Administration  and  Finance  v.  Attorney  General,  367  Mass.  154 
(1975).   These  authorities  establish  that  no  attorney  may 
appear  in  any  court  for  the  Commonwealth,  or  for  any  of  its 
agencies  or  officers,  except  the  Attorney  General  or  his 
designee. 

The  Attorney  General  appoints  agency  counsel  as  SAAGs  to 
enable  them  to  handle  particular  cases,  or  categories  of  cases 
that  the  Attorney  General  has  determined,  in  consultation  with 
the  agency,  can  be  handled  more  efficiently  or  effectively  by 
the  agency's  own  legal  staff  than  by  the  Attorney  General's 
staff.   Such  cases  include  those  that  a  particular  agency  has 
in  high  volume,  that  require  particular  familiarity  with  that 
agency's  programs  or  operations,  or  with  the  statutory  or 
regulatory  scheme  governing  its  programs,  and  that  primarily 
affect  interests  unique  to  the  agency  involved,  rather  than 
more  general  interests  of  the  Commonwealth  or  interests  that 
cross  agency  lines.   The  overriding  goal  in  identifying  these 
cases  is  to  ensure  that  the  Commonwealth's  litigation  is 
handled  as  efficiently  as  possible,  without  sacrificing 
consistency  and  effectiveness. 
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To  ensure  the  establishment  and  implementation  of  a 
consistent  legal  policy,  the  Attorney  General  requires  that  all 
those  to  whom  he  has  granted  SAAG  appointments  comply  with  a 
common  set  of  procedures  and  standards,  and  that  certain 
actions  by  SAAGs  receive  advance  review  and  approval.   In  the 
case  of  agency  counsel,  it  is  the  Attorney  General's  practice 
to  appoint  as  a  SAAG  only  the  agency's  General  Counsel,  who  may 
in  turn  be  authorized  to  delegate  the  handling  of  particular 
cases,  or  particular  aspects  of  a  case,  to  other  lawyers  on  the 
agency's  regular  staff;  in  these  instances,  it  is  the 
responsibility  of  the  General  Counsel  to  ensure  that  each  staff 
lawyer  exercising  that  delegated  authority  is  aware  of  and 
complies  with  the  Guidelines.   To  emphasize  this 
responsibility,  the  Guidelines  require,  at  part  V-E,  that  all 
pleadings  and  other  materials  filed  in  court  by  an  agency  staff 
lawyer  bear  the  name  of  the  General  Counsel. 

The  scope  of  the  authority  conferred  by  a  SAAG  appointment 
depends  on  the  description  provided  in  the  appointment  letter, 
and  is  further  limited  by  the  Guidelines.   In  the  case  of 
agency  counsel,  the  SAAG  appointment  letter  usually  refers  to 
the  defense  of  the  agency  or  its  officers  or  employees  in  those 
civil  cases  within  a  specified  category  that  may  be  assigned  to 
the  agency  by  this  office.   In  a  few  instances,  agency  SAAG 
letters  also  authorize  the  prosecution  of  a  defined  category  of 
criminal  cases.   As  a  practical  matter,  decision-making  about 
who,  as  between  the  agency  and  this  office,  will  handle  any 
particular  case  within  the  described  category  occurs  through  a 
process  of  consultation,  informed  by  historical  practice  and 
understandings  developed  over  time. 

As  the  Guidelines  indicate  at  parts  V-B,  C,  and  D,  SAAGs 
are  not  authorized  to  appear  in  any  federal  court,  to  initiate 
any  affirmative  litigation  (including  filing  a  counterclaim  or 
cross-claim),  or  to  file  any  claim  against  any  agency  or 
officer  of  the  Commonwealth,  without  express  advance  approval 
from  this  office.   With  respect  to  federal  court,  the  Attorney 
General  has  granted  such  authority  to  the  very  few  agencies 
whose  caseload  warrants  the  development  within  their  legal 
staffs  of  general  familiarity  with  federal  practice;  with  these 
few  exceptions,  federal  cases  are  handled  in  this  office. 
Affirmative  matters,  and  most  particularly  claims  against 
agencies  of  the  Commonwealth  (generally  limited  to  actions  for 
judicial  review  of  adjudicatory  decisions),  are  considered  on  a 
case  by  case  basis.   Because  of  the  significant  policy 
implications  of  affirmative  cases  and  their  potential  effect  on 
interests  of  the  Commonwealth  that  go  beyond  any  single  agency, 
it  is  rare  that  agency  SAAGs  are  authorized  to  handle  them, 
although  requests  for  such  authority  may  result  in  this  office 
bringing  a  case  itself. 
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In  all  cases  handled  by  an  agency  SAAG,  as  the  Guidelines 
indicate  at  part  V,  the  Attorney  General  retains  supervisory 
authority,  except  in  those  rare  cases  in  which  the  Attorney 
General  has  an  actual  conflict  of  interest.   In  addition,  the 
guidelines  specify  requirements  of  advance  review  and  approval 
for  certain  activities,  particularly  appeals,  certain 
settlements,  and  certain  criminal  proceedings,  and  require 
reporting  on  a  regular  basis  and  with  respect  to  specified 
events.   In  addition,  the  Guidelines  require  all  SAAGs  handling 
civil  litigation  to  abide  by  the  Attorney  General's  Guidelines 
for  the  Conduct  of  Public  Civil  Litigation,  dated  December  23, 
1992.   Those  guidelines  were  distributed  to  all  SAAGs  at  the 
time  of  their  issuance;  additional  copies  are  available  on 
request . 

In  all  cases,  civil  and  criminal,  express  authorization 
from  this  office  is  required  before  a  SAAG  may  take  or  defend 
an  appeal  to  any  appellate  court,  including  any  single  justice 
session  (Guidelines,  part  V-A) .   Where  time  limits  would 
otherwise  foreclose  appellate  action,  an  agency  SAAG  may  file  a 
notice  of  appeal  while  such  a  request  for  approval  is  pending. 
When  approval  is  given  for  an  agency  SAAG  to  handle  an  appeal, 
the  SAAG  must  submit  the  appellate  brief  to  this  office  for 
review  before  filing.   These  requirements  serve  to  ensure 
consistency  in  the  handling  of  matters  most  likely  to  have 
impact  beyond  the  particular  case  and  the  particular  agency 
involved  through  development  of  the  law  in  the  reported 
decisions  of  the  appellate  courts. 

Settlements  of  civil  actions  require  prior  approval  by  this 
office  if  any  prospective  judgment  is  to  be  entered  (that  is,  a 
judgment  in  the  nature  of  an  injunction),  or  if  the 
Commonwealth  is  to  incur  an  obligation  to  pay  an  amount  more 
than  $25,000  (Guidelines,  part  VII).   To  avoid 
misunderstandings  in  the  negotiation  process,  agency  SAAGs  are 
advised  to  seek  general  consultations  about  such  settlements 
early  in  the  process,  in  addition  to  submitting  a  final  draft 
of  the  proposed  settlement  agreement  or  judgment  when  approval 
is  sought. 

In  criminal  cases,  prior  approval  is  required  before  a  SAAG 
may  appear  before  a  grand  jury,  initiate  any  prosecution  in  the 
Superior  Court,  or  initiate  any  prosecution  against  a  defendant 
who  has  sought  federal  bankruptcy  protection,  unless  the 
offense  occurred  before  the  filing  of  the  bankruptcy  petition 
and  the  defendant  is  an  individual  (not  a  corporation) 
(Guidelines,  part  V-F) . 

In  addition  to  these  specific  requirements  of  prior 
approval,  SAAGs  are  required  to  submit  regular  reports  to  the 
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Attorney  General  regarding  the  litigation  they  handle.   In  the 
case  of  agency  SAAGs,  who  are  generally  appointed  to  handle 
specified  types  of  cases,  these  reports  are  generally  periodic 
and  reflect  the  numbers  and  types  of  cases  handled  (Guidelines, 
part  VI).   In  addition,  SAAGs  must  report  regarding  any 
particularly  significant  or  unusual  event  in  their  cases; 
regular  consultation  will  ensure  recognition  of  such  events 
(Guidelines,  part  VI).   Reports,  as  well  as  requests  for 
approval  of  specific  activities,  should  be  directed  to  the 
individual  identified  in  the  General  Counsel's  appointment 
letter.   Frequently,  that  individual  is  the  chief  of  the 
Criminal  Bureau  for  criminal  prosecutions,  and  the  chief  of  the 
Government  Bureau,  or  of  one  of  its  two  divisions,  for  the 
defense  of  civil  actions. 

The  Attorney  General's  policies  regarding  SAAGs  are 
designed  to  ensure  that  the  Commonwealth  and  its  agencies  and 
officers  receive  the  most  effective,  efficient,  coordinated, 
and  consistent  representation  possible.   Compliance  with  the 
Guidelines  is  essential  to  the  achievement  of  this  goal.   By 
their  terms,  and  in  practice,  the  Guidelines  permit  flexibility 
in  the  making  of  particular  decisions  through  a  process  of 
consultation  and  communication  between  agency  SAAGs  and  this 
office.   Such  consultation,  undertaken  as  early  and  as  often  as 
possible  in  the  course  of  litigation,  serves  to  improve  the 
overall  quality  of  the  representation  the  Commonwealth 
receives,  as  well  as  to  minimize  conflicts  and 
misunderstandings.   Any  general  questions  regarding  the 
authority  and  responsibility  of  SAAGs  may  be  directed  to  Steve 
Limon,  Legal  Counsel  to  the  Attorney  General. 


RESOURCES  AVAILABLE  FROM 
THE  ATTORNEY  GENERAL 


Are  You  Ready  to  Go  Generic? 

Does  your  agency  conduct  large  numbers  of  essentially- 
identical-but-somewhat-individualized  proceedings,  some  of 
which  are  likely  to  end  up  in  judicial  review?   If  so,  we  stand 
ready  to  assist  you  in  designing  "generic"  materials  that  will 
save  your  agency  time  and  will  increase  the  chances  of 
decisions  surviving  court  scrutiny.   Your  agency  may  conduct 
large  numbers  of  proceedings  involving,  e . q ■ ,  licenses, 
benefits,  contracts,  or  program  eligibility.   We  can  help  you 
in  developing  standardized  notices  and  written  statements  of 
reasons  for  agency  decisions,  which  then  can  be  adapted  or 
supplemented  with  case-specific  information. 
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Saving  the  time  of  agency  personnel  is  only  one  of  the 
benefits.   In  addition,  a  generic  agency  decision,  by  stating 
the  law  governing  the  typical  case,  can  offer  a  detailed 
explanation  of  the  agency  decision  to  the  parties,  thus  heading 
off  some  actions  for  judicial  review  by  parties  who  may 
previously  have  been  unaware  of  controlling  cases.   Generics 
can  also  demonstrate  to  the  reviewing  court  that  the  agency  is 
fully  cognizant  of  its  powers  and  duties,  thus  increasing 
judicial  confidence  in  the  agency's  decision  in  the  case  in 
question.   Finally,  generics  can  remind  agency  decisionmakers 
themselves  of  governing  standards,  which  can  be  a  real  help  to 
new,  non-legally-trained,  or  overburdened  decisionmakers. 

Another  option  is  a  generic  notice,  which  by  clearly 
advising  parties  of  all  governing  law  at  the  outset  of  a 
proceeding  can  help  head  off  later  claims  of  procedural  error. 
A  generic  judicial  review  brief,  covering  the  major  procedural 
and  substantive  points  that  arise  in  the  typical  proceeding, 
can  also  be  developed  for  an  agency  that  frequently  represents 
itself  at  the  initial  level  of  judicial  review.   Finally,  when 
legislation  requires  your  agency  to  establish  major  new 
procedures,  we  can  help  you  to  design  procedures  that  get  the 
job  done  as  quickly  and  accurately  as  possible  and  that  will 
survive  court  challenges. 

Our  offer  of  assistance  is  aimed  at  bringing  together  your 
agency's  expertise  in  a  substantive  area  and  the  Attorney 
General's  experience  based  on  defending  a  wide  range  of 
agencies  in  court  over  many  years.   We  hope  not  only  to  help 
agencies  accomplish  their  missions  but  also  to  allow  us  to 
devote  more  resources  to  cases  with  a  larger  impact  on  agencies 
and  the  Commonwealth  as  a  whole.   If  you  think  we  can  help  you 
design  generic  materials  or  procedures,  or  if  you  would  like  us 
to  review  the  materials  or  procedures  that  you  are  already 
using  with  an  eye  towards  improving  their  survival  rate  in 
court,  please  contact  Administrative  Law  Division  Chief  Judy 
Yogman. 


Open  Meeting  Law  and  Public  Records  Issues 


The  Attorney  General  has  the  statutory  authority  to  enforce 
the  provisions  of  the  state's  Open  Meeting  Law,  G.L.  c.  30,  §§ 
11A,  IIAV2.   Additionally,  this  office  is  notified  by  the 
Supervisor  of  Public  Records  of  instances  of  noncompliance  with 
the  Supervisor's  orders  to  produce  properly  requested  public 
records . 
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The  purpose  of  the  Open  Meeting  Law  is  to  "eliminate  much 
of  the  secrecy  surrounding  the  deliberations  and  decisions  on 
which  public  policy  is  based."   Ghiqlione  v.  School  Committee 
of  Southbridqe,  376  Mass.  70,  12    (1978).   This  purpose  is 
achieved  by  requiring  meetings  of  governmental  bodies  to  be 
held  open  to  the  public  except  where  the  law  specifically 
allows  governmental  bodies  to  meet  in  executive  session. 

The  Public  Records  Law,  G.L.  c.  4,  §  7(26)  and  G.L.  c.  66, 
§  10,  provides  that  any  person  has  a  right  of  access  to  public 
records,  including  the  right  to  copy  such  records.   However, 
there  are  nine  categories  of  exempt  documents,  including 
inter-agency  or  intra-agency  memoranda  or  letters  relating  to 
policy  positions  being  developed;  specific  investigatory 
materials  necessarily  compiled  out  of  the  public  view  by  law 
enforcement  or  other  investigatory  officials;  and  information 
or  materials  which  relate  to  a  specifically  named  individual 
the  disclosure  of  which  would  constitute  an  unwarranted 
invasion  of  personal  privacy. 

Agency  counsel  seeking  assistance  in  avoiding  violations  of 
the  Open  Meeting  Law,  or  in  responding  to  requests  for  records 
pursuant  to  the  Public  Records  Law,  may  consult  with  Assistant 
Attorney  General  Natalie  R.  Hardy  of  the  Executive  Bureau. 

Written  Materials 

Below  is  a  summary  of  some  of  the  written  materials  that 
our  office  makes  available  to  agency  counsel,  with  a  note  on 
how  to  obtain  them.   Items  for  which  only  a  contact  person  is 
noted  were  described  more  fully  in  a  previous  issue;  for  more 
information,  see  that  issue,  or  call  the  contact  person.   All 
contact  persons  may  be  reached  through  our  main  telephone 
number,  727-2200. 


1.  Sexual  Harassment:  Policy  and  Training  Materials   — 
(Contact:   Diane  Juliar,  Director  of  Policy  and  Training) 

2.  Title  II  of  The  Americans  with  Disabilities  Act  — 
(Contact:   AAG  Stan  Eichner,  Civil  Rights  Division) 

3.  Government  Bureau  Training  —   (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

4.  Chapter  30A/Administrative  Law  Training   (Contact:   Sherrie 
Costa,  Administrative  Law  Division) 

5.  Brief  Bank  —   (Contact:   Sherrie  Costa,  Administrative  Law 
Division,  or  come  to  One  Ashburton  Place,  Room  2019,  and 
browse) 
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6.  Government  Bureau  Form  Files  —  (Contact:   Sherrie  Costa, 
Administrative  Law  Division,  or  come  to  One  Ashburton 
Place,  Room  2019,  and  browse) 

7.  State  Administrative  Decisions:   How  to  Write  Them, 
Challenge  Them  or  Defend  Them  —  (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

8.  Compendium  of  Government  Law  —  (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

9.  Protecting  Agency  Personnel  from  Depositions  —  (Contact: 
Sherrie  Costa,  Administrative  Law  Division) 

10.  The  Massachusetts  Tort  Claims  Act  —   (Contact:  AAG  Tim 
Mullen,  Trial  Division,  131  Tremont  Street) 

11.  Discovery  Practice  and  Procedure  —   (Contact:  AAG  Tim 
Mullen,  Trial  Division,  131  Tremont  Street) 

12.  Government  Bureau  Report  —  (issued  every  two  months; 
contact  Sherrie  Costa,  Administrative  Law  Division) 

13 .  Notes  on  Relations  between  the  Attorney  General  and 
Agencies —  (Contact:   Sherrie  Costa,  Administrative  Law 
Division) 

14.  Guidelines  for  Formal  Attorney  General  Opinions  — 
(Contact:  AAG  Peter  Sacks) 

15.  Open  Meeting  Law  Guidelines  —  (Contact:   AAG  Natalie  Hardy) 

16.  Soliciting  Signatures  on  Nomination  Papers  and  Initiative 
Petitions  on  Public  Property  —  (Contact:   Elections 
Division  Chief  Bill  Lee) 

17.  Local  Rules  for  the  United  States  District  Court  for  the 
District  of  Massachusetts  —  The  United  States  District 
Court  for  the  District  of  Massachusetts  recently  adopted 
new  local  rules  governing  practice  in  pending  and  future 
federal  district  court  cases.   See  the  article  elsewhere  in 
this  issue.   We  have  copies  of  the  local  rules  available. 
(Contact:   Sherrie  Costa,  Administrative  Law  Division) 

18.  Civil  Litigation  Guidelines  —  See  the  article  elsewhere  in 
this  issue.   Copies  of  the  Guidelines  have  already  been 
sent  to  agency  counsel;  additional  copies  are  available 
from  Sherrie  Costa  in  the  Administrative  Law  Division. 
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19.  Presentment  Procedures  —  Agency  counsel  should  already 
have  received  an  October,  1992,  memorandum  regarding  the 
presentment  of  tort  claims  against  state  agencies  under 
G.L.  c.  258,  §  4.   The  memorandum  describes  key  provisions 
of  G.L.  c.  258,  explains  the  objectives  of  presentment, 
sets  forth  in  detail  the  proper  procedures  to  be  followed 
when  a  claim  is  presented,  and  explains  how  agencies  can 
best  assist  the  Attorney  General  in  evaluating  and 
defending  against  tort  claims,  and  where  appropriate 
settling  and  paying  such  claims.    Additional  information 
and  copies  are  available  from  AAG  Bill  Daggett,  Managing 
Attorney  of  the  Trial  Division. 


Training  Sessions  and  Workshops 

1 .  Title  II  of  The  Americans  with  Disabilities  Act   —  AAG 
Stan  Eichner,  Civil  Rights  Division. 

2 .  Chapter  30A/Administrative  Law  Training  videotape  — 
Sherrie  Costa,  Administrative  Law  Division. 

3 .  "How  to  Define  the  Public  Interest  --  the  Attorney 
General's  Litigation  Choices"  videotape  —  Sherrie  Costa, 
Administrative  Law  Division. 


How  Can  We  Help? 

Are  there  areas  not  mentioned  in  our  list  of  resources  in 
which  our  advice  could  be  helpful?   For  example,  could  you  or 
other  agency  personnel  benefit  from  written  materials  and/or 
training  sessions  concerning  difficult  employees  and  employment 
litigation?   Conducting  investigations?   Evaluating  tort 
claims?   Please  contact  AAG  Douglas  Wilkins,  Chief  of 
Litigation  and  Training  in  the  Government  Bureau,  if  you  would 
like  to  discuss  your  ideas  along  these  lines. 

How  Can  YOU  Help?  L 

Has  your  agency  developed  training  materials  or  other 
resources  that  you  think  might  be  useful  to  other  agencies?   If 
so,  please  contact  AAG  Douglas  Wilkins,  and  we  will  list  and 
describe  your  item(s)  in  future  issues  of  this  Newsletter  so 
that  other  agency  counsel  can  contact  you  directly. 
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ASSISTANCE  AND  CONTACTS  IN  THE 
OFFICE  OF  THE  ATTORNEY  GENERAL 


Scott  Harshbarger,  Attorney  General 

Thomas  H.  Green,  First  Assistant  Attorney  General 

Executive  Bureau 

Steven  Limon,  Legal  Counsel 

Diane  Juliar,  Director  of  Policy  and  Training 

William  Lee,  Elections 

Natalie  Hardy,  Open  Meeting/Public  Records 

Government  Bureau 

Judith  Fabricant,  Chief 

Douglas  Wilkins,  Director  of  Litigation  and  Training 

William  Porter,  Affirmative  Litigation  Coordinator 

Administrative  Law  Division 

Judith  Yogman,  Chief 

Anthony  Penski,  Municipal  Law  Unit 

Peter  Sacks,  Opinions  Unit 

Trial  Division 

Stuart  Rossman,  Chief 

William  Daggett,  Managing  Attorney 


Public  Protection  Bureau 
Barbara  Anthony,  Chief 

Criminal  Bureau 

Edward  Rapacki,  Chief 

Mark  Smith,  Public  Integrity  Division  Chief 

Family  and  Community  Crimes  Bureau 
Jane  Tewksbury,  Chief 
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Western  Massachusetts  Division  (Springfield) 

Edward  Berlin,  Chief  (413/784-1240) 

Task  Force  and  Advisory  Group  Contacts 

School  Superintendents:   Norah  Wylie 
Environment:   Martin  Levin,  Ann  Berwick 
Elders:   Jane  Tewksbury,  Carrie  Smotrich 
Medicaid  Fraud:   Michael  Kogut 
Public  Charities:   Richard  Allen 
Public  Integrity:   Mark  Smith 

Workers'  Compensation:   Jim  Bryant,  Carmen  Russo 
Lead  Poisoning:   Leslie  Greer,  Dorothy  Anderson 
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RESPONSE  SHEET 

We  hope  that  you  enjoyed  this  second  issue  of  Attorney 
General  Scott  Harshbarger * s  Agency  Counsel  Newsletter.   We  have 
sent  one  copy  to  each  agency  on  our  mailing  list.   If  your 
agency  has  more  than  one  lawyer  and  would  like  to  receive  more 
than  one  copy  of  this  and  future  issues,  or  if  your  agency  does 
not  yet  appear  on  our  mailing  list,  please  fill  in  this  form 
and  return  it  to  Erin  O'Sullivan,  Publications  Coordinator,  One 
Ashburton  Place,  20th  Floor,  or  telephone  us  at  727-2200  ext . 
2674. 

Also,  if  you  have  any  comments  or  suggestions  for  topics  to 
be  addressed  in  future  issues,  please  indicate  them  below. 


Name  of  Agency: 


1.   Please  send  our  agency  additional  copies  of  this  and 

future  issues,  at  the  following  address: 


2.   Also,  please  send  copies  to  the  following  address(es): 
Send  copies  to:  Send  copies  to: 


3.   Comments  and  suggestions  for  topics  to  be  addressed  in 
future  issues: 


Thank  you  for  your  cooperation  and  your  ideas 


Agency  Counsel  Newsletter 

SCOTT  HARSHBARGER,  ATTORNEY  GENERAL 

ffice  of  the  Attorney  General    One  Ashburton  Place  Boston,  MA  02108-1698  (617)-727-2200 


Issue  No.    3  Decemb^a^ 

A  NOTE  FROM  THE  ATTORNE 
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To  All  Agency  Counsel:  .w  q\  **  Mi 

This  issue  of  the  Agency  Counsel  Newsletter  will  inform  you 
of  recent  developments  both  in  case  law  affecting  your  practice 
and  in  the  policies  and  practices  of  my  office  in  handling  your 
cases.   Two  items  of  particular  interest  are  reports  on  our 
Guidelines  for  Agency  Counsel  —  Attorney  General  Relations  in 
Defensive  Litigation,  and  on  our  Settlement  Task  Force.   These 
reports  describe  the  results  of  our  efforts  to  develop 
consistent,  coherent,  well-considered  approaches  to  issues  that 
arise  regularly  in  our  representation  of  agencies  in 
litigation.   We  have  undertaken  these  efforts,  and  will 
continue  to  do  so,  as  an  expression  of  my  continuing  commitment 
to  provide  the  Commonwealth  and  its  agencies  with  the  best, 
most  professional  representation  possible. 

I  have  expressed  that  commitment  over  the  past  three  years, 
not  only  through  issue- focused  efforts  like  those  described  in 
these  reports,  but  also  through  a  complete  restructuring  and 
rei'nvigoration  of  the  divisions  and  units  of  my  office  that 
handle  litigation  on  behalf  of  agencies.   When  I  took  office  in 
January  of  1991,  civil  cases  affecting  state  agencies  were 
divided  between  two  bureaus,  Civil  and  Government.   Allocation 
of  cases,  other  than  those  in  certain  core  areas,  was 
inconsistent,  and  the  two  bureaus  followed  widely  varying 
policies  and  practices  and  had  no  effective,  institutionalized 
mechanisms  for  communication. 

The  Civil  Bureau  was  grossly  understaffed  and  lacked  basic 
systems  of  management  and  supervision.   The  division  of  the 
Civil  Bureau  into  separate  divisions  for  the  handling  of  tort, 
contract,  and  eminent  domain  cases  limited  flexibility  in  case 
assignments,  and  obstructed  efforts  to  achieve  consistency.   As 
a  result,  large  numbers  of  cases  received  inadequate  attention 
and  inconsistent  handling,  despite  the  dedication  and  skill  of 
the  Assistant  Attorneys  General  attempting  to  protect  the 
Commonwealth's  interests.   The  courts  and  the  bar  could  not 
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fail  to  notice  these  conditions.   The  Commonwealth's  interests 
in  litigation  suffered,  as  did  its  credibility  and  the  morale 
of  the  AAG's. 

What  was  then  the  Government  Bureau  had  a  more  adequate 
staffing  level,  along  with  well-established  supervision 
structures;  accordingly,  it  enjoyed  a  reputation  for  handling 
cases  effectively  and  professionally.   It  too,  however, 
suffered  from  the  lack  of  clearly  defined  policies  to  ensure 
consistent  approaches  to  recurrent  issues,  as  well  as  from  the 
absence  of  institutionalized  systems  and  standards  for 
communication,  both  within  the  office  and  with  agency  clients. 

The  restructuring  process  began  in  June  of  1991,  when  I 
merged  the  two  bureaus  into  the  new  Government  Bureau,  under 
the  leadership  of  a  single  bureau  chief.   The  consolidated 
Government  Bureau  has  overall  responsibility  for  representation 
of  the  Commonwealth  and  its  agencies  in  civil  litigation, 
including  all  types  of  claims.   Systems  of  management  and 
supervision,  including  review  and  approval  of  written  work  ana 
of  significant  decisions,  are  uniform  throughout  the  Bureau. 
Consistent  policies  and  practices  govern  all  Government  Bureau 
AAG's  handling  all  types  of  cases.   From  the  perspective  of 
agency  counsel,  this  consolidated  bureau  structure  means  that 
you  can  look  to  one  unit  for  consistent  handling  of  all  your 
litigation. 

The  Government  Bureau  as  now  structured  consists  of  two 
divisions,  the  Trial  Division  and  the  Administrative  Law 
Division.   AAG's  assigned  to  the  Trial  Division  handle  cases 
involving  claims  for  monetary  damages,  including  disputes  in 
the  areas  of  torts,  contracts,  eminent  domain,  civil  rights, 
environmental  damage,  and  employment.   Initially,  the  Trial 
Division  retained  specialized  units  for  torts,  contracts,  and 
eminent  domain  cases,  reflecting  the  former  divisions  in  these 
areas.   In  the  fall  of  1992,  however,  we  disbanded  these 
specialized  units  in  favor  of  the  enhanced  flexibility 
available  in  a  unified  Trial  Division,  in  which  all  AAG's 
emphasize  trial  practice  in  all  substantive  areas. 

Administrative  Law  Division  AAG's  handle  cases  involving 
claims  for  injunctive  and  declaratory  relief,  including 
challenges  to  statutes,  regulations,  or  agency  policy  or 
operations,  as  well  as  actions  for  judicial  review  of 
administrative  decisions.   Cases  raising  both  damages  and 
injunctive  claims  are  usually  assigned  to  a  team  drawn  from 
both  divisions,  or  to  one  of  the  three  AAG's  assigned  to  both. 
Experienced  AAG's  in  each  division  regularly  provide 
consultation  to  colleagues  in  the  other,  so  as  to  ensure  that 
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the  handling  of  each  case  reflects  the  accumulated  expertise  of 
the  Bureau  in  all  relevant  areas.   When  staff  vacancies  or 
other  events  create  particular  pressure  within  one  division, 
the  resources  of  the  other  are  available  to  even  the  load. 
Affirmative  litigation  on  behalf  of  agencies  is  assigned  to 
AAG's  in  either  division,  depending  on  the  nature  of  the  case, 
and  coordinated  by  a  bureau-wide  Coordinator  of  Affirmative. 
Litigation. 

The  restructuring  of  the  Government  Bureau  has  not  been 
limited  to  administrative  changes.   Despite  continuing 
budgetary  constraints,  I  have  expressed  my  commitment  to 
effective  representation  of  the  Commonwealth  by  bringing  the 
Trial  Division's  staffing  back  to  a  level  sufficient  to  carry 
its  demanding  caseload,  and  by  maintaining  adequate  numbers  of 
both  AAG's  and  support  staff  throughout  the  Bureau.   In 
addition,  an  on-going  series  of  Bureau-wide  training  programs, 
focussed  on  topics  common  to  governmental  litigation  generally, 
has  enhanced  the  base  of  knowledge  and  skills  common  to  all 
Bureau  AAG's. 

Through  the  Government  Bureau  as  presently  structured,  I  am 
proud  to  say  that  my  office  can  and  does  provide  effective, 
efficient,  professional  representation  to  all  agencies  of  the 
Commonwealth  in  all  types  of  cases,  according  to  consistently 
applied  policies  and  standards.   I  believe  the  public  is 
entitled  to  no  less.   I  hope  you  agree,  and  invite  your 
feedback,  comments,  or  suggestions. 


Sine 


ott  Harshbarger 
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SOME  RECENT  CASES 


Navarro-Avala  v.  Nunez.  968  F.2d  1421  (1st  Cir.  1992) 

In  an  attempt  to  avoid  or  settle  threatened  litigation  or 
defend  against  the  entry  of  preliminary  injunctive  relief, 
agency  counsel  are  often  called  upon  to  gather  facts  and 
prepare  affidavits  on  very  short  notice.   Such  information  and 
affidavits  may  pertain  to  the  lack  of  harm  that  plaintiffs 
would  suffer  absent  an  injunction,  the  harm  that  would  be 
suffered  by  the  agency  and  the  general  public  if  an  injunction 
were  granted,  the  steps  that  the  agency  is  presently  taking  to 
address  the  concerns  raised  by  the  plaintiffs,  and/or  the 
fiscal  or  operational  impossibility  of  providing  the  relief 
plaintiffs  seek.   While  it  is  important  to  provide  such 
information  and  sworn  statements  quickly,  it  is  equally  (if  not 
more)  important  to  make  sure  that  what  is  provided  is  a 
complete  and  accurate  statement  of  the  pertinent  facts  and  of 
the  agency's  position.   A  recent  First  Circuit  decision, 
Navarro-Avala  v.  Nunez.  968  F.2d  1421  (1st  Cir.  1992),  imposing 
monetary  sanctions  on  an  agency  official  for  making  false 
statements  in  a  pleading  submitted  to  the  district  court, 
underscores  the  importance  of  providing  complete  and  accurate 
information. 

Such  completeness  and  accuracy  are  essential  for  at  least 
four  reasons:   First,  if  we  have  to  change  our  position  later, 
by  way  of  supplemental  affidavits  or,  worse,  retractions  during 
oral  argument,  this  undermines  our  credibility  with  the  court 
and  hence  increases  the  likelihood  that  the  court  will  feel  an 
injunction  is  necessary  to  ensure  that  the  agency  does  not 
"change  its  mind"  once  again.   Second,  changing  our  position 
undermines  our  credibility  with  opposing  counsel  in  settlement 
negotiations.   Third,  such  changes  may  be  relied  upon  by  our 
opponents  to  support  contentions  of  "bad  faith"  on  the  part  of 
the  agency.   And,  fourth,  statements  made  in  affidavits  and 
relied  upon  in  other  court  papers,  which  turn  out  not  to  be 
true,  may  result  in  the  imposition  of  sanctions  on  the  affiant 
and/or  the  assistant  attorney  general  who  signs  the  pleadings. 

Each  of  the  first  three  adverse  consequences  of  incomplete 
or  inaccurate  statements  by  agency  officials  has  occurred  in 
cases  handled  by  the  Government  Bureau.   Happily,  no  sanctions 
have  been  imposed  on  Massachusetts  officials  in  recent  memory. 

However,  in  Navarro-Avala  v.  Nunez.  968  F.2d  1421  (1st  Cir. 
1992) ,  the  United  States  Court  of  Appeals  for  the  First  Circuit 
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upheld  a  sanction,  under  Rule  11  of  the  Federal  Rules  of  Civil 
Procedure,  in  the  amount  of  $6,500  (reduced  from  the  $20,000 
sanction  imposed  by  the  District  Court) ,  to  be  paid  personally 
by  Puerto  Rico's  Assistant  Secretary  of  Mental  Health,  for 
making  knowingly  false  statements  to  the  federal  district 
court.  The  Assistant  Secretary  stated,  in  a  sworn  pleading, 
that  patients  who  had  been  involuntarily  committed  to  a  mental 
health  facility  were  free  to  depart  "at  any  time  they  want." 
The  court  found,  however,  that  "patients  could  not  simply  leave 
on  demand  [and]  that  [the  official]  knew  as  much  when  he  signed 
the  pleading  ..."  Navarro-Avala  v.  Nunez.  968  F.2d  at  1426. 

Thus,  while  we  need — and  very  much  appreciate — the  help  of 
agency  counsel  in  gathering  facts  and  drafting  affidavits 
quickly,  please  protect  yourself,  your  agency,  and  us  by  making 
sure  that  accuracy  is  not  sacrificed  for  the  sake  of  speed. 
(Contact:   Judy  Yogman,  Chief  of  the  Administrative  Law 
Division) 

Jean  W.  v.  Commonwealth.  414  Mass.  496  (1993) 

The  Supreme  Judicial  Court  has  announced  its  intention  to 
abolish  the  public  duty  rule,  which  the  Court  first  recognized 
in  1982  as  a  defense  to  certain  types  of  tort  claims  brought 
against  the  Commonwealth  and  municipalities.   The  public  duty 
rule  bars  liability  against  governmental  entities  for  harm  that 
is  indirectly  caused  by  the  negligence  of  its  employees  unless 
there  is  a  special  relationship  between  the  person  harmed  and 
the  governmental  entity  (such  that  the  defendant  reasonably 
could  foresee  that  he  would  be  expected  to  take  affirmative 
action  to  protect  the  plaintiff  and  could  anticipate  the  harm 
to  the  plaintiff  if  he  failed  to  do  so) . 

In  Jean  W.  v.  Commonwealth.  414  Mass.  496  (1993),  an  inmate 
was  serving  a  sentence  for  second  degree  murder  when  he  was 
mistakenly  released  on  parole  due  to  a  clerical  error.   Six 
months  later,  he  beat  and  raped  the  plaintiff,  and  one  of  the 
plaintiff's  children  witnessed  a  portion  of  the  crime.   The 
plaintiff  brought  an  action  against  the  Commonwealth,  alleging 
that  her  injuries  were  caused  by  the  negligent  release  of  the 
inmate.   The  Superior  Court  granted  the  Commonwealth's  motion 
to  dismiss  the  complaint  based  on  the  public  duty  rule,  and  the 
plaintiff  appealed. 

The  Supreme  Judicial  Court  issued  a  sharply  divided 
decision  containing  four  plurality  opinions.  The  Court 
reversed  the  dismissal  of  the  complaint  and  remanded  the  case 
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to  the  Superior  Court  with  leave  for  the  plaintiffs  to  file  an 
amended  complaint  alleging  facts  to  show  a  special 
relationship.   More  significantly,  a  majority  of  the  justices 
determined  that  the  public  duty  rule  was  inconsistent  with  the 
intent  of  the  Tort  Claims  Act,  G.L.  c.  258,  and  stated  that  the 
rule  would  be  abrogated  in  the  first  such  case  presented  to  it 
after  January  1,  1994  unless  the  Legislature  enacted 
legislation  before  then.   The  Court's  decision  is  very 
significant  because  of  the  potential  exposure  of  the 
Commonwealth  and  municipalities  to  a  whole  new  class  of  claims 
from  which  they  have  been  previously  immune,  such  as  negligent 
inspections  by  building  and  health  departments  and  negligent 
police  and  fire  protection. 

Following  the  Court's  decision,  the  Attorney  General's 
Office,  a  group  of  attorneys  from  various  municipalities  and 
interest  groups,  the  Office  of  the  Governor's  Legal  Counsel  and 
Professor  Joseph  Glannon  of  Suffolk  University  Law  School 
worked  with  the  Joint  House  and  Senate  Judiciary  Committee,  in 
consultation  with  the  Ways  and  Means  Committee,  to  draft 
legislation  to  address  the  public  duty  rule.   The  proposed 
legislation  seeks  to  amend  G.L.  c.  258,  §  10  to  add  new 
exemptions  from  liability  for  acts  relating  to  police  and  fire 
protection,  inspections,  and  other  acts  by  public  employees 
that  "indirectly"  cause  harm  to  a  person  (i.e. .  where  a  public 
employee  fails  to  perform  his  or  her  duties  to  prevent  or 
interrupt  conduct  of  a  third  person  that  directly  harms  the 
plaintiff) .   The  joint  committee  reported  the  proposed 
legislation  out  of  the  committee  favorably,  and  it  will  now  be 
considered  by  the  Joint  House  &  Senate  Ways  &  Means  Committee 
before  being  considered  by  the  full  House  and  Senate.   The 
Attorney  General's  Office  will  provide  a  copy  of  the  proposed 
legislation  to  anyone  who  is  interested,  and  we  urge  the 
agencies  to  support  this  legislation  in  the  Legislature. 
(Contact:   AAG  Mark  Sutliff) 


LESSONS  wb'vb  T.FARNED 


Public  Statements  by  Employees 
Purina  the  Course  of  Litigation 

We  all  appreciate  that  it  is  important  for  agencies  to  be 
responsive  to  inquiries  from  the  press  and  the  public. 
However,  agency  counsel  should  make  an  effort  to  raise  the 
awareness  of  their  officials  and  spokespersons  about  the 
possible  legal  ramifications  of  public  statements  involving 
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incidents  that  may  be  the  subject  of  current  or  future 
litigation.   These  statements  may  be  used  as  admissions  or  for 
impeachment  purposes  against  an  agency  during  litigation.   Many 
times  these  statements  are  made  shortly  after  the  incident 
occurs  but  prior  to  the  time  that  a  full  investigation  is 
undertaken.   Consequently,  the  statements  may  be  incomplete, 
inaccurate  and/or  misleading.   Agency  counsel  should  advise 
their  officials  and  spokespersons  to  speak  prudently  about 
these  incidents,  limiting  their  statements  to  general  facts 
without  characterizations,  if  at  all  possible.   Agency 
officials  and  spokespersons  should  be  encouraged  to  seek  the 
advice  of  their  general  counsel  concerning  statements  regarding 
incidents  which  are  the  subject  of  potential  litigation.   The 
Attorney  General's  Office  is  receptive  to  requests  for 
assistance  by  agency  counsel  concerning  proposed  public 
statements  about  such  incidents. 

As  an  example  of  our  point,  a  teenager  recently  was  killed 
when  his  car  struck  the  gates  of  a  steel  span  bridge  which  he 
was  crossing  at  the  time  of  the  accident.   In  an  article 
appearing  in  a  major  Boston  newspaper  after  the  complaint  for 
wrongful  death  had  been  filed  against  the  Commonwealth,  an 
agency  spokesperson  stated  that  agency  officials  had  long  been 
aware  of  potential  skidding  problems  on  the  bridge  caused  by 
weather  conditions  and  that  the  bridge  "was  an  aging  structure 
in  need  of  repair."   Subsequent  discovery  in  the  case  has 
revealed  that  driver  inexperience,  visibility  conditions  and 
worn  tires  actually  may  have  caused  the  accident  rather  than 
any  defective  condition  on  the  bridge  surface. 

The  case  underscores  the  importance  of  consulting  with 
agency  counsel  concerning  public  statements  regarding  incidents 
that  are  the  subject  of  potential  litigation. 

Settling  Minor  Tort  Claims 

Early  settlement  of  minor  tort  claims  involving  property 
damage  and  minor  personal  injuries  helps  preserve  the  resources 
of  the  agencies  and  the  Attorney  General's  Office,  and  allows 
the  courts  to  expend  their  resources  on  the  trial  of  more 
substantial  cases.   We  urge  agency  counsel  to  settle,  where 
appropriate,  meritorious  but  minor  tort  claims  during  the 
presentment  period. 

Cases  against  the  Commonwealth  must  be  brought  in  Superior 
Court.   Pursuant  to  G.L.  c.  231,  §  104,  claims  brought  in 
Superior  Court  normally  must  exceed  the  jurisdictional  limit  of 
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$25,000.   However,  claims  brought  against  the  Commonwealth 
under  the  Tort  Claims  Act  are  not  subject  to  the  $25,000 
limit.   Several  Superior  Court  judges  recently  have  strongly 
encouraged  Assistant  Attorneys  General  in  the  Trial  Division  to 
settle  minor  tort  cases,  on  the  basis  that  the  cost  to  the 
judicial  system  of  trying  such  a  case  (a  cost  ultimately  borne 
by  the  Commonwealth)  is  approximately  $4,000  a  day.   Under 
these  circumstances,  even  when  we  appear  in  court  ready  for 
trial,  it  can  be  difficult  to  justify  refusing  to  settle  a 
minor  tort  claim. 

In  many  cases,  particularly  motor  vehicle  property  damage 
subrogation  cases,  the  Commonwealth's  liability  is  relatively 
clear.   In  other  small  cases,  questions  of  liability  and 
comparative  negligence  should  be  reflected  in  the  amount  of  the 
settlement.   (On  the  other  hand,  claims  that  appear  to  be 
spurious  or  fraudulent  should  not  be  settled  at  presentment, 
but  rather  should  be  denied  so  that  the  Commonwealth  can 
determine  the  facts  underlying  such  claims  through  the 
discovery  once  suit  is  filed.) 

Under  G.L.  c.  258,  during  the  presentment  period  the 
agencies,  through  their  executive  offices,  have  exclusive 
authority  to  investigate  and  negotiate  the  settlement  of 
claims.   The  Attorney  General  and  the  Secretary  of 
Administration  and  Finance  must  approve  settlements  which 
exceed  specified  amounts.   The  Attorney  General's  Presentment 
Procedures  dated  October  28,  1992  set  forth  the  presentment 
requirements  in  detail.   Attorneys  in  the  Trial  Division  are 
available  to  offer  advice  and  provide  prior  approval  for  a 
proposed  settlement  in  excess  of  $2,500.   Please  contact  Bill 
Daggett,  Managing  Attorney  of  the  Trial  Division,  at  727-2200, 
ext.  3616,  if  you  would  like  assistance  in  determining  whether 
it  is  appropriate  to  settle  a  particular  minor  tort  case. 

The  Attorney  General's  Office  plans  to  sponsor  a  training 
session  for  agency  personnel  who  investigate  and  settle  claims 
during  the  presentment  period.   The  session  will  focus  on 
guidelines  and  procedures  for  settling  small  property  damage 
and  personal  injury  claims.   The  training  session  will  be  held 
on  February  3,  1994  at  3:30  p.m.  at  Massachusetts  Continuing 
Legal  Education  on  Winter  Place  in  Boston.   For  further 
information  concerning  the  training  session,  contact  Annette 
Barone  at  727-2200,  ext.  3617. 
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Representation  of  Individuals  Performing 
Services  Under  Contract  with  State  Agencies 

From  time  to  time  the  Attorney  General  receives  a  request 
to  represent  an  individual  who  is  sued  in  connection  with  his 
or  her  performance  of  services  under  some  kind  of  contractual 
arrangement  with  a  state  agency.   These  cases  seem  to  arise 
most  often  from  situations  in  which  an  agency  delivers  services 
through  a  contract  vendor,  which  employs  clinicians  and  other 
personnel  who  have  direct  contact  with  the  agency's  clientele. 
The  increasing  privatization  of  service  delivery  appears  likely 
to  increase  the  frequency  of  such  situations.   For  that  reason, 
it  may  be  helpful  to  review  the  laws  and  policies  governing  our 
response  to  such  requests. 

The  Attorney  General's  authority  to  represent  individuals 
named  as  defendants  in  civil  litigation  depends  on  the 
provisions  of  G.L.  c.  12  sections  3  and  3E,  and  G.L.  c.  258 
sections  1,  2,  and  6.   Section  3  of  chapter  12,  governing 
generally  the  Attorney  General's  appearances  on  behalf  of  the 
Commonwealth  in  litigation,  is  limited  to  "officers"  of  the 
Commonwealth;  although  the  statute  provides  no  definition  of 
that  term,  what  little  case  law  exists  indicates  that  the 
category  of  officers  is  limited  at  least  to  officials  at  a 
policy-making  level.   See,  e.g. .  Commonwealth  v.  Oliver.  342 
Mass.  82  (1961)  .   Section  3E  of  chapter  12  is  broader, 
extending  representation  by  the  Attorney  General  to  anyone  who 
is  an  "officer  or  employee"  of  certain  public  agencies,  subject 
to  specified  conditions.   That  statute  provides  no  authority, 
however,  for  representation  of  a  person  who  is  not  an  officer 
or  employee  of  a  public  agency.   Chapter  258,  at  sections  2  and 
6,  also  authorizes  representation  of  a  "public  employee"  with 
respect  to  actions  "within  the  scope  of  his  office  or 
employment,"  subject  to  specified  limitations.   Like  chapter 
12,  chapter  258  provides  no  authority  for  representation  of  any 
individual  who  is  not  a  public  employee.   Section  1  of  chapter 
258  defines  "public  employee"  as  "officers  or  employees  of  any 
public  employer,"  and  in  turn  defines  "public  employer"  as  any 
public  entity  that  "exercises  direction  and  control  over  the 
public  employee  .  .  .  but  not  a  private  contractor  with  any 
such  public  employer." 

Under  chapter  258,  the  public  employer  is  liable  for 
certain  wrongful  conduct  of  a  public  employee,  and  the  employee 
is  immune  from  liability  for  such  conduct.   Similarly,  under 
section  9  of  chapter  258,  a  public  employer's  discretion  to 
indemnify  an  individual  for  liability  for  those  causes  of 
action  for  which  immunity  does  not  apply  depends  on  whether  the 
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individual  is  a  public  employee.   Public  employee  status  thus 
determines  both  representation  and  liability. 

The  case  law  regarding  who  is  a  public  employee  under 
chapter  258  draws  directly  on  the  statutory  reference  to 
"direction  and  control."   E.g. .  Williams  v.  Hartman.  413  Mass. 
398,  400  (1992).   The  question  of  whether  an  individual  is 
under  the  public  agency's  direction  and  control  is  one  of 
fact.   Id.;  Rowe  v.  Arlington.  28  Mass.  App.  Ct.  389,  391 
(1990) .   The  inquiry  focuses  particularly  on  direction  and 
control  with  respect  to  the  particular  conduct  at  issue  in  the 
litigation.   E.g. .  Williams  v.  Hartman.  413  Mass.  at  400  ("In 
the  specific  case  of  a  physician,  we  examine  whether  a  public 
employer  directs  and  controls  the  physician's  treatment  of  the 
patient.").   Facts  related  to  the  source  of  compensation  and 
benefits  and  the  management  of  scheduling  are  relevant  but  not 
determinative.   Id.  (fact  that  individual  is  on  public  agency's 
payroll  does  not  necessarily  make  him  a  public  employee) . 

Because  the  inquiry  is  fact-specific,  the  decision 
ultimately  falls  to  the  trier  of  fact,  to  be  made  based  on  the 
evidence  presented  in  the  particular  case.   Since,  however, 
representation  must  begin  long  before  a  fact-finder  rules,  this 
office  must  make  an  initial  determination  at  the  outset  of  a 
case,  based  on  the  information  available  at  that  stage.   That 
determination  is  necessarily  limited  to  the  particular  case, 
and  is  based  on  the  particular  facts  available  to  us.   Where 
the  question  is  close,  our  initial  determination  may  also 
reflect  consideration  of  the  preferences  of  the  agency 
involved,  insofar  as  the  interests  and  policy  objectives  of 
that  agency  are  affected. 

Although  the  fact-specific  nature  of  the  inquiry  makes  it 
impossible  to  announce  any  generally  applicable  rule,  two 
recent  examples  may  serve  to  illustrate  our  approach.   In  the 
first  example,  an  inmate  of  a  state  institution  sued,  among 
others,  two  individual  clinicians  who  worked  full-time  at  the 
institution,  but  were  on  the  payroll  of  a  private  vendor  under 
contract  to  the  agency  that  operates  the  institution.   In 
discussions  with  the  agency,  the  individuals,  and 
representatives  of  the  vendor,  we  were  informed  as  follows. 
The  individuals  reported  directly  to  the  administrator  of  the 
institution,  an  employee  of  the  state  agency,  who  had  approved 
their  hiring  after  rejecting  other  candidates  proffered  by  the 
vendor.   The  administrator  retained  final  authority  to 
discipline  or  discharge  the  individuals.   The  individuals' 
involvement  with  the  events  giving  rise  to  the  complaint  was 
limited  to  actions  taken  under  the  direction  of  the 
administrator,  pursuant  to  policies  established  or  approved  by 
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him.   In  this  instance  we  made  an  initial  determination  to 
provide  representation,  subject  to  review  as  additional 
information  might  come  to  our  attention  and  in  the  event  of  any 
court  ruling  as  to  their  public  employee  status. 

The  second  example  involved  a  suit  naming  a  physician  who 
had  served  as  a  member  of  a  panel  engaged  by  a  state  agency  to 
examine  the  plaintiff  in  connection  with  his  application  for 
disability  benefits.   The  agency  informed  us  that  the  physician 
had  been  selected  from  a  list  containing  names  of  practitioners 
in  private  practice  as  well  as  some  employed  by  independent 
medical  examiner  organizations.   The  panel  members  conducted 
the  examination  at  times  and  places  chosen  by  them  and 
formulated  their  own  conclusions  based  on  their  professional 
judgment.   They  received  instruction  from  the  agency  as  to  the 
format  of  their  report  and  the  types  of  information  to  be 
included,  and  the  agency  reviewed  the  report  to  ensure 
compliance  with  those  instructions,  but  the  agency  exercised  no 
control  over  the  substance  of  the  judgments  reported.   The 
members  of  the  panel  were  compensated  at  a  fixed  rate  for  each 
examination.   In  this  instance,  we  concluded  that  the  physician 
was  an  independent  contractor,  not  a  public  employee,  and  that 
the  Attorney  General  had  no  authority  to  represent  him. 

These  examples  are  offered  to  assist  agency  counsel  in 
predicting,  at  an  early  stage  of  the  agency's  relationship  with 
service  providers,  whether  the  individuals  involved  would  be 
considered  public  employees  in  the  event  of  litigation  relating 
to  their  activities  on  behalf  of  the  agency.   We  encourage 
agencies  to  consider  this  question  early  and  to  discuss  it  with 
vendors  at  the  stage  of  contract  negotiation,  especially  where 
the  nature  of  the  services  or  the  characteristics  of  the 
clientele  are  such  as  to  make  litigation  likely.   In  these 
instances,  planning  at  the  contract  stage  may  prevent  later 
conflicts  in  expectations  and  resulting  disruption  of 
contractual  relationships.   (Contact:   Judy  Fabricant,  Chief  of 
the  Government  Bureau) 

Avoiding  Bias  in  Agency  Decisions 

Recently,  an  issue  arose  that  may  have  some  lessons  for 
agency  counsel  and  high-ranking  officials  in  agencies, 
especially  in  licensing  agencies  that  conduct  disciplinary 
proceedings  against  licensees.   Specifically,  the  issue 
concerns  whether  an  agency  should  continue  to  hear  a  license 
revocation  proceeding  where  certain  high-ranking  officials 
within  the  agency  have  made  remarks  about  the  licensee  which 
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arguably  could  demonstrate  some  bias  toward  the  licensee.   A 
potential  issue  of  bias  may  arise  even  though  the  high-ranking 
officials  who  made  any  public  statements  were  not  themselves 
the  hearing  officers  or  final  decisionmakers  in  the 
disciplinary  proceeding.   The  argument  would  be  that  no  matter 
who  presides  over  the  adjudicatory  hearing,  nonetheless  the 
agency  should  be  precluded  from  hearing  or  deciding  the  matter 
in  its  entirety  because  of  the  remarks  of  the  high-ranking 
official. 

There  is  a  significant  body  of  federal  case  law  governing 
when  an  official  has  shown  a  sufficient  bias  so  as  to  preclude 
the  official  from  hearing  a  particular  matter.   See,  e.g. . 
Gibson  v.  Berrvhill.  411  U.S.  564  (1973)  (discussing  issue  of 
pecuniary  bias) ;  First  Jersey  Securities.  Inc.  v.  Bergen.  605 
F.2d  690  (3d  Cir.  1979)  (discussing  issues  of  bias  based  on 
earlier  statements  allegedly  showing  personal  bias) .   A  claim 
of  personal,  pecuniary  bias  will  often  be  the  most  successful 
challenge  to  a  hearing  officer's  impartiality.   See  Gibson.  411 
U.S.  at  578.   Cf.  Varga  v.  Bd.  of  Registration  of 
Chiropractors .  411  Mass.  302,  306-307  (1991)  (rejecting  bias 
challenge  and  noting  that  "it  would  be  a  rarity  that  alleged 
bias  and  interest  which  did  not  violate  our  strict  Conflict  of 
Interest  Law  could  nevertheless  violate  the  constitutional 
right  to  a  fair  hearing"). 

Where  the  issue  of  bias  is  based  upon  a  prejudgment  of  the 
issues  raised,  the  test  has  been  stated  as  whether  "a 
disinterested  observer  may  conclude  that  the  [the  agency]  has 
in  some  measure  adjudged  the  facts  as  well  as  the  law  of  a 
particular  case  in  advance  of  hearing  it."   Cinderella  Career 
and  Finishing  Schools.  Inc.  v.  FTC.  425  F.2d  583,  591  (D.C. 
Cir.  1970) .   In  Massachusetts  there  is  very  little  case  law 
discussing  the  particular  contours  of  this  type  of  a  claim  of 
bias.   In  most  of  the  cases,  involving  challenges  to  an  agency 
acting  in  both  prosecutorial  and  adjudicative  capacities,  such 
claims  generally  have  failed.   See,  e.g. .  Craven  v.  State 
Ethics  Comm'n.  390  Mass.  191,  198-199  (1983)  (bias  claim 
rejected  where  chairman  participated  in  authorizing  a 
preliminary  inquiry,  participated  in  the  issuance  of  a  show 
cause  order  and  sat  as  hearing  officer) ;  Raymond  v.  Bd.  of 
Registration  in  Medicine.  387  Mass.  708,  715  (1982)  (bias  claim 
rejected  where  board  member  moved  for  issuance  of  the  show 
cause  order  and  sat  as  hearing  officer) . 

Generally,  for  a  licensee  to  prevail  on  its  claim  of 
structural  bias,  the  plaintiff  must  overcome  the  presumption 
that  the  decisionmakers  are  people  "of  conscience  and 
intellectual  discipline,  capable  of  judging  a  particular 
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controversy  fairly  on  the  basis  of  its  own  circumstances." 
D' Amour  v.  Bd.  of  Registration  in  Dentistry,  409  Mass.  572,  581 
(1991)  (citations  omitted) ;  Bettencourt  v.  Bd.  of  Registration 
in  Medicine.  904  F.2d  772,  780  n.10  (1st  Cir.  1990).   Moreover, 
it  is  settled  law  that  a  decisionmaker  is  not  disqualified 
"simply  because  he  has  taken  a  position,  even  in  public,  on  a 
policy  issue  related  to  the  dispute.  ..."   Hortonville  Joint 
School  District  v.  Hortonville  Education  Ass'n.  426  U.S.  482, 
493  (1976) .   Nonetheless,  agency  counsel  should  be  wary  and 
realize  there  are  circumstances  when  the  presumption  will  be 
overcome  and  an  agency  official  will  be  judged  biased  and 
unable  to  hear  a  particular  matter  because  of  earlier 
statements  made  by  agency  officials.   See,  e.g. .  Anton iu  v. 
S.E.C. .  877  F.2d  721,  726  (8th  Cir.  1989)  (statements  made  by 
commissioner  during  public  speech,  regarding  conduct  of  entity 
involved  in  ongoing  adjudicatory  hearing,  led  court  to 
conclusion  that  commissioner  had  "in  some  measure  adjudged  the 
facts"  and  therefore  court  remanded  for  de  novo  review  of  the 
evidence  by  the  commission  without  participation  of  the 
commissioner) . 

In  defending  against  a  claim  of  bias,  counsel  should 
require  that  the  licensee  present  actual  evidence  on  the  issue 
before  the  administrative  hearing  officer  so  as  to  permit  the 
hearing  officer  to  address  the  issue  and  to  create  an  adequate 
record  on  the  issue.   See  Walpole  v.  Secretary  of  the  Executive 
Office  of  Environmental  Affairs.  405  Mass.  67,  72  (1989).   Of 
course,  if  the  issue  is  not  raised  before  the  hearing  officer 
then  it  may  be  waived  on  appeal.   Should  the  plaintiff  proceed 
directly  into  court,  the  agency  may  argue  that  the  plaintiff 
has  no  legal  right  or  claim  to  judicial  review  and  must  await  a 
final  decision  on  the  issue  from  the  agency.   See  Federal  Trade 
Comro'n  v.  Standard  Oil  Co. .  449  U.S.  232,  246  (1980)  (remanding 
for  dismissal  of  complaint  where  agency  action  was  not  "final" 
decision  and  therefore  plaintiff  had  no  right  to  judicial 
review) . 

The  foremost  defense,  however,  is  to  screen  any  remarks 
that  a  high-ranking  official  plans  to  deliver  about  an  entity 
currently  involved  in  an  adjudicatory  hearing  before  the 
agency.   Ideally,  of  course,  agency  counsel  would  be  advised  to 
seek  to  ensure  that  specific  remarks  as  to  any  particular 
entity  are  not  made  in  the  first  instance.   (Contact:   AAG 
Daniel  Halston) 
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THE  ATTORNEY  GENERAL 'S  PRIORITIES 

Health  Care  Advisory  Group 

As  part  of  the  Attorney  General's  focus  on  vital  health 
care  litigation  and  policy  initiatives  in  Massachusetts,  the 
Attorney  General  has  formed  a  Health  Care  Advisory  Group.   This 
advisory  group  will  serve  a  number  of  useful  purposes.   One 
purpose  is  to  participate  in  four  specific  initiatives  that  the 
Office  of  the  Attorney  General  is  planning  to  undertake.   One 
of  those  initiatives  is  a  "Consumer  Education  and  Awareness 
Campaign"  to  emphasize  the  availability  of  and  access  to  the 
Massachusetts  uncompensated  care  pool. 

This  campaign  will  not  only  educate  the  consumer  as  to  the 
availability  of  free  care,  but  will  monitor  hospitals 
concerning  adequate  notification  for  patients  and  examine 
burdens  or  obstacles  to  the  patient  applying  for  the  free 
care.   Obstacles  which  have  been  found  to  exist  to  prevent  a 
patient  from  learning  of  free  care  include  language  and 
cultural  barriers. 

Currently  the  uncompensated  care  pool  is  administered  and 
regulated  by  the  Department  of  Medical  Security.   The 
Department's  regulations  include  requirements  for  the 
conspicuous  posting  of  signs  which  state  the  availability  of 
free  care,  requirements  governing  the  size  of  print  on  signs, 
and,  in  some  instances,  requirements  that  the  signs  be  posted 
in  languages  other  than  English.   (Contact:  AAG  Deborah  Ecker, 
Regulated  Industries  Division) 

Civil  Prosecution  of  False  Claims  Upon  the  Commonwealth 

One  of  the  Attorney  General's  longstanding  priorities  is 
the  investigation  and  prosecution  of  corruption  and  fraud,  both 
within  government  and  in  the  private  sector.   This  priority 
area  is  addressed  in  both  criminal  and  civil  proceedings.   As 
examples,  past  issues  of  this  Newsletter  have  highlighted  the 
activities  of  the  Criminal  Bureau  in  the  prosecution  of 
corruption  within  public  office  and  actions  taken  by  the 
Consumer  Protection  Division  to  prevent  deceptive  advertising 
in  retail  sales. 

The  Government  Bureau  has  a  particular  objective  in  this 
regard  —  the  recovery  of  monetary  damages  and  civil  penalties 
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where  the  Commonwealth  itself  is  the  victim  of  fraud.   The 
various  state  agencies  spend  millions  of  dollars  each  year  to 
purchase  goods  and  services  or  in  connection  with  benefits, 
reimbursement  or  grant  programs,  all  of  which  presents  myriad 
opportunities  for  fraud.   Although  a  successful  criminal 
prosecution  can  serve  to  punish  and  deter  fraudulent  conduct, 
the  criminal  laws  often  do  not  provide  for  recovery  of 
substantial  monetary  losses.   Consequently,  the  civil  remedy  is 
an  important  additional  tool. 

The  Legislature  has  created  a  civil  action  for  false, 
fictitious  or  fraudulent  claims  made  to  the  Commonwealth  or  a 
municipality.   G.L.  c.  93,  §  9B,  provides  for  the  recovery  of 
double  damages  and  civil  penalties  against  any  person:  (1)  who 
makes  or  presents  for  payment  or  approval  any  claim  upon  or 
against  any  department,  agency  or  public  instrumentality  of  the 
commonwealth  "knowing  such  claim  to  be  false,  fictitious  or 
fraudulent",  or  (2)  who  makes  or  uses  any  false  bill,  receipt, 
voucher,  roll,  account,  claim,  certificate,  affidavit  or 
deposition  "knowing  the  same  to  contain  any  fraudulent  or 
fictitious  statement  or  entry" . 

Cases  decided  under  the  federal  False  Claias  Act: .   .^jj 
which  G.L.  c.  93,  §  9B  is  patterned,  have  broadly  aerined  the 
circumstances  which  may  give  rise  to  liability.   For  example, 
the  sale  of  goods  to  the  government  which  do  not  conform  to 
contract  specifications,  when  the  contractor  knows  of  the 
non-conformance,  has  been  held  to  violate  the  federal  act.   In 
cases  involving  collusive  bidding,  the  government  has  been 
allowed  to  recover  two  times  the  difference  between  what  it 
paid  the  contractor  and  what  it  would  have  paid  for  the 
same  work  in  a  competitive  market.   The  endorsement  and 
deposit  of  a  check  known  to  have  been  issued  by  the  government 
by  mistake,  even  where  the  recipient  did  not  make  an  actual 
demand  for  the  money,  has  been  held  to  be  the  presentation  of 
a  false  claim. 

The  Attorney  General  is  particularly  interested  in 
receiving  inquiries  or  case  referrals  from  your  agency  any 
time  you  suspect  conduct  that  may  involve  the  presentation  of 
a  false,  fictitious  or  fraudulent  claim  to  the  Commonwealth. 
In  any  such  case,  please  contact  William  Porter,  Affirmative 
Litigation  Coordinator  for  the  Government  Bureau,  or  R. 
Michael  Cassidy,  Chief  of  the  Criminal  Bureau. 
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Conference;   Keeping  Hrnnan  Services  Clients  Safe 

On  December  16,  1993,  Attorney  General  Scott  Harshbarger 
and  Health  and  Human  Services  Secretary  Charles  Baker  will 
sponsor  a  conference  on  abuse  and  neglect  of  persons  with 
disabilities.   The  conference  will  provide  a  forum  for  those 
in  law  enforcement  and  human  services  to  renew  our  commitment 
to  our  clients  to  provide  an  environment  that  is  safe  and  free 
from  abuse.   The  conference  will  highlight  the  Attorney 
General's  role  in  both  prosecution  of  criminal  cases  and 
defense  of  civil  lawsuits  against  the  Commonwealth,  while 
stressing  the  importance  of  abuse  reporting,  professional 
investigation  and  prevention. 

Attorney  General  Harshbarger  and  Secretary  Baker  will 
speak  at  the  conference.   Among  other  speakers  will  be 
Clarence  Sundram,  Chairman  of  the  New  York  State  Commission  on 
Quality  of  Care  for  the  Mentally  Disabled,  who  is  a  nationally 
recognized  authority  in  his  field. 

For  more  information,  contact  Chief  Investigator  Carmen 
Russo  or  Special  AAG  John  Bigelow  in  the  Public  Protection 
Bureau  (727-2200,  ext.  2951),  or  Kevin  McHugh,  Director  of 
Investigations  in  the  Executive  Office  of  Health  and  Human 
Services  (727-7600) . 


MATTERS  OF  CURRENT  INTEREST 

Guidelines  for  Agency  Counsel -Attorney 
General  Relations  in  Defensive  Litigation 

The  Attorney  General  recently  issued  Guidelines  governing 
relations  between  agency  counsel  and  the  Office  of  the  Attorney 
General  in  defensive  litigation.   The  Guidelines  were  intended 
to  clarify  the  respective  responsibilities  of  agency  counsel 
and  the  Attorney  General's  Office  in  cases  in  which  the 
Attorney  General  represents  the  agency  as  a  defendant  in 
litigation.   The  Guidelines  also  provide  general  guidance  for, 
but  do  not  apply  directly  to,  cases  in  which  the  Attorney 
General  represents  the  agency  as  a  plaintiff. 

As  stated  in  the  Guidelines,  the  actual  division  of 
responsibilities  may  differ  from  the  Guidelines  depending  on 
the  circumstances  of  particular  cases;  the  Guidelines  are 
intended  to  provide  general  guidance  applicable  to  most  cases. 
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Copies  of  the  Guidelines  have  already  been  sent  to  all  agency 
general  counsel;  additional  copies  are  available  from  Sherrie 
Costa  in  the  Administrative  Law  Division.   Comments  on  or 
questions  about  the  Guidelines  should  be  directed  to  Judy 
Fabricant,  Chief  of  the  Government  Bureau. 

New  Interest  Rates  Applicable  to  Eminent 
Domain  Proceedings  and  in  Contract  Actions 

Sections  135-138  of  the  Fiscal  Year  1994  Budget  adopted  by 
the  Legislature  this  past  summer  provide  that  the  interest  rate 
applicable  to  eminent  domain  proceedings  pursuant  to  G.L.  c.  79 
shall  be  at  an  annual  rate  equal  to  the  coupon  issue  yield 
equivalent  (as  determined  by  the  United  States  Secretary  of  the 
Treasury)  of  the  average  accepted  auction  price  for  the  last 
auction  of  52-week  United  States  Treasury  bills  settled 
immediately  before  the  date  of  taking;  provided,  however,  that 
such  interest  shall  not  exceed  the  rate  of  ten  per  cent  per 
annum.   The  Secretary  of  Administration  and  Finance  is  required 
to  maintain  a  schedule  of  the  relevant  rates.   A  subsequent 
related  section  of  the  Fiscal  Year  1993  Supplemental  Budget 
clarifies  that  the  new  interest  rate  shall  apply  only  to 
condemnations  occurring  on  or  after  July  1,  1993.   This 
amendment  package,  originally  proposed  by  the  Attorney 
General's  Office  with  the  Massachusetts  Highway  Department, 
replaces  the  previous  flat  ten  per  cent  interest  rate  with  the 
standard  currently  applied  under  federal  eminent  domain  law. 
Based  upon  the  experience  of  the  past  three  years,  this 
adjustment  will  better  reflect  actual  market  circumstances  and 
will  save  the  Commonwealth  considerable  interest  expense. 

Section  224  of  the  Fiscal  Year  1994  Budget  also  amends  G.L. 
c.  231,  §  6C  to  provide  that  in  all  actions  based  on 
contractual  obligations,  upon  a  verdict,  finding  or  order  for 
judgment  against  the  Commonwealth  for  pecuniary  damages, 
interest  shall  be  added  by  the  clerk  of  the  court  to  the  amount 
of  damages,  at  the  contract  rate,  if  established,  or  at  a  rate 
calculated  pursuant  to  the  same  adjustable  Treasury  bill  yield 
used  for  eminent  domain  cases  from  the  date  of  the  breach  or 
demand.   If  the  date  of  the  breach  or  demand  is  not 
established,  such  interest  shall  be  added  by  the  clerk  of  the 
court  from  the  date  of  the  commencement  of  the  action.   The 
amendment  replaces  the  previously  applied  flat  twelve  per  cent 
interest  rate.   Again,  we  anticipate  that  this  adjustment  will 
better  reflect  actual  market  circumstances  while  saving  the 
Commonwealth  considerable  interest  payments  in  cases  where  the 
parties  have  not  otherwise  negotiated  an  applicable  rate. 
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The  Attorney  General's  Office  has  prepared  a  brief 
memorandum  concerning  the  application  of  the  new  interest 
rates.   Any  agency  that  is  interested  in  obtaining  copies  of 
this  information  or  that  has  questions  regarding  the  amendments 
should  contact  Stuart  Rossman,  Chief  of  the  Trial  Division. 

Disclosure  of  Social  Security 
Mrnnh^T-s  by  State  Agencies 

An  issue  that  frequently  arises  in  discussions  with  agency 
counsel  is  the  extent  to  which  an  agency  is  permitted  to 
require  the  disclosure  of  a  person's  social  security  number  as 
a  condition  for  some  governmental  benefit,  and  the  extent  to 
which  the  agency  is  then  permitted  to  disclose  that  information 
to  other  state  agencies  or  other  members  of  the  public.   This 
issue  is  governed  to  a  large  extent  by  the  federal  Privacy  Act, 
Section  7  of  Pub.  L.  93-579  (codified  at  5  U.S.C.  §  552a  note). 

Section  7  consists  of  two  subsections.   Subsection  (a) (1) 
of  section  7  prohibits  state  agencies  from  denying  "any  right, 
benefit,  or  privilege"  because  of  an  "individual's  refusal  to 
disclose  his  social  security  account  number."  That  prohibition 
is  clear  on  its  face.   There  are,  however,  several  exceptions 
to  this  prohibition.   Where  disclosure  of  the  social  security 
number  is  authorized  or  required  by  federal  statute  or  such 
disclosure  was  authorized  or  required  under  statute  or 
regulation  prior  to  January  1,  1975,  then  required  disclosure 
by  an  agency  is  permissible.   See,  e.g. ,  42  U.S.C.  § 
405(c) (2) (C) (i)  (setting  forth  circumstances  where  agencies  may 
require  disclosure  of  social  security  numbers) ;  see  also  Doe  v. 
Registrar  of  Motor  Vehicles.  26  Mass.  App.  Ct.  415,  429  (1989) 
(discussing  statute  and  its  exceptions  as  applied  to  the 
Registrar) .   Thus,  the  issue  turns  on  whether  a  federal 
statute,  such  as  that  governing  AFDC  benefits,  authorizes  or 
requires  an  agency  to  require  disclosure  or  whether  such 
disclosure  was  required  by  a  statute  or  regulation  prior  to 
January  1,  1975. 

Even  if  disclosure  is  permissible,  however,  subsection  (b) 
provides  that  any  state  agency  "which  requests  any  individual 
to  disclose  his  social  security  account  number  shall  inform 
that  individual  whether  that  disclosure  is  mandatory  or 
voluntary,  by  what  statutory  or  other  authority  such  number  is 
solicited,  and  what  uses  will  be  made  of  it"  (emphasis  added) . 

Subsection  (b)  appears  to  set  forth  an  affirmative  duty 
upon  state  agencies  quite  apart  from  any  requirements  or 


-20- 


Agency  Counsel  Newsletter 


exemptions  of  subsection  (a) .   Various  federal  District  Courts 
have  interpreted  subsection  (b)  as  setting  forth  an  independent 
obligation.   In  Greater  Cleveland  Welfare  Rights  Org,  v.  Bauer. 
462  F.  Supp.  1313,  1319-21  (N.D.  Ohio  1978),  the  District 
Court,  after  noting  that  the  use  of  social  security  numbers  by 
the  defendant  agency  was  permissible,  nonetheless  reached  the 
issue  of  whether  the  agency  complied  with  section  7(b).   After 
recognizing  an  implied  private  right  of  action  to  enforce 
section  7(b),  the  court  noted  that  " [s]ection  7(b)  was  intended 
both  to  afford  individuals  the  opportunity  to  make  an  informed 
decision  on  whether  to  reveal  their  social  security  number,  and 
to  discourage  improper  use  of  such  numbers,  [and]  it  would 
appear  that  the  problem  of  improper  use  was  the  prime  moving 
force  behind  said  enactment."   Id.  at  1320;  see  Yeager  v. 
Hackensack  Water  Co. .  615  F.  Supp.  1087,  1091  (D.N.J.  1985) (to 
same  effect) .   The  court  did  go  on  to  note  that  the  failure  to 
disclose  the  intended  use  of  the  social  security  numbers  was 
probably  "only  a  technical  violation."   Greater  Cleveland 
Welfare  Rights  Org,  v.  Bauer.  462  F.  Supp.  at  1320  (quoting 
McElrath  v.  Califano.  Civ.  No.  77  C  3194  (N.D.  111.  May  23, 
1978)).   Nonetheless,  the  court  did  grant  the  plaintiff  reliet, 
including  an  order  that  the  information  then  conveyed  to 
members  of  the  public,  which  was  only  promulgated  during  the 
pendency  of  that  litigation,  had  to  be  amended  to  provide  for 
"meaningful  disclosure."   Id.  at  1321;  see  Yeager.  615  F.  Supp. 
at  1092  (same)  . 

In  a  second  case,  the  District  Court  for  the  District  of 
Massachusetts  ruled  that  even  where  the  state  agency  (the 
Department  of  Public  Welfare)  was  required  to  require  welfare 
recipients  to  disclose  their  social*  security  numbers  (thereby 
making  section  7(a)  of  the  Privacy  Act  inapplicable),  the 
agency  nonetheless  still  had  to  comply  with  section  7 (b) .   Doe 
v.  Sharp.  491  F.  Supp.  346,  349-50  (D.  Mass.  1980) .   The  court 
also  ruled  that  disclosure  of  the  uses  of  the  social  security 
numbers  by  way  of  answers  to  interrogatories  in  the  case  and  in 
a  DPW  regulation  which  stated  that  "the  SSN  will  be  utilized  in 
the  administration  of  the  AFDC  program"  was  insufficient  for 
purposes  of  section  7(b).   The  court  reasoned  that  "[t]he 
disclosure  demand  of  the  Privacy  Act  is  not  fulfilled  when 
citizens  must  pry  required  information  from  an  agency  by 
initiating  a  civil  action  ....   Neither  does  an  agency 
redeem  an  initial  failure  to  disclose  by  supplying  citations  to 
an  unrevealing  passage  from  an  agency  handbook  when  the  agency 
is  brought  to  court.  .  .  .   Because  that  acknowledgement  is 
reflected  as  an  affirmative  duty  in  §  7(b),  which  requires 
agencies  to  inform  an  applicant  of  the  uses  to  be  made  of  SSNs, 
defendants'  failure  to  notify  plaintiff  is  a  clear  violation  of 
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§  7(b)  .  .  .  ."   Id.  at  350;  see  also  Doyle  v.  Wilson,  529  F. 
Supp.  1343  (D.  Del.  1982). 

Finally,  the  Massachusetts  Appeals  Court  in  Doe  v. 
Registrar  of  Motor  Vehicles  also  seemed  to  require  compliance 
with  section  7(b),  regardless  of  whether  the  Registrar  was 
authorized  to  require  disclosure  of  social  security  numbers. 
26  Mass.  App.  Ct.  at  428-29.   The  above  cited  district  court 
opinions  were  also  cited  by  the  Appeals  Court  in  Doe.   See  id. 
at  429. 

Accordingly,  agencies  which  seek  to  require  disclosure  of 
social  security  numbers  (assuming  they  have  such  authority) , 
must  demonstrate  compliance  with  section  7 (b)  of  the  Privacy 
Act.   For  examples  of  disclosures  upheld  by  two  Courts  of 
Appeals,  see  Alcaraz  v.  Block.  746  F.2d  593,  608  (9th  Cir. 
1984)  and  Brookens  v.  United  States.  627  F.2d  494,  496-97  (D.C 
Cir.  1980) .   (Contact:   AAG  Daniel  Halston) 

The  Attorney  General's 
Settlement  Task  Force 


The  Settlement  Task  Force  of  the  Attorney  General's  Office 
was  convened  for  the  purpose  of  developing  criteria  to  evaluate 
the  suitability  of  cases  for  settlement  and  to  develop 
alternative  dispute  resolution  and  negotiation  strategies.   The 
Task  Force  has  recently  issued  a  draft  report  setting  forth  the 
Task  Force's  conclusions  and  recommendations.   The  report 
identifies  classes  of  cases  for  which  there  should  be  a 
preliminary  presumption  of  settlement  during  the  initial  sixty 
days  after  commencement  of  a  case;  standards  for  use  of 
alternative  dispute  resolution;  and  standards  for  evaluating 
settlement  proposals. 

The  Task  Force  Report  proposes  early  analysis  of  cases  to 
identify  a  motion  which  may  dispose  of  a  case,  inform  and  limit 
discovery  to  those  issues  vital  to  resolution  or  trial  of  the 
case,  and  inform  settlement  strategies.   The  Report  suggests 
that  once  the  Commonwealth  has  obtained  the  requisite 
information  necessary  to  be  able  to  place  a  value  on  the  case, 
the  Assistant  Attorney  General  should  evaluate  the  case  based 
on  the  law  and  the  facts  and  based  on  a  consideration  of 
certain  intangible  factors,  such  as  the  number  of  other  parties 
who  may  also  be  liable,  the  quality  of  the  witnesses,  and 
whether  the  plaintiff's  claim  engenders  sympathy.   The  Report 
suggests  that,  when  appropriate,  the  Commonwealth  should  make 
an  offer  of  settlement.   The  Task  Force  recommends  that  if  a 
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case  is  not  settled  during  its  early  stages,  the  Office  of  the 
Attorney  General  prepare  to  try  the  case,  in  order  to  avoid 
settlements  on  the  "courthouse  steps." 

The  Task  Force  proposes  that  parties  agree  to  have  a 
neutral  third  person  provide  an  independent  evaluation  of  tort 
cases,  in  order  to  provide  a  "reality  check"  for  both 
plaintiffs  and  defendants.   The  Task  Force  also  proposes  the 
use  of  court-annexed  mediation  programs,  such  as  the  Suffolk 
and  Norfolk  County  mediation  programs  and  the  Middlesex  County 
Multi-Door  Courthouse  project,  where  appropriate  to  promote 
settlement.   While  the  Task  Force  report  is  applicable,  in 
part,  to  all  types  of  cases  handled  by  the  Trial  Division,  the 
Task  Force  anticipates  that  its  recommendations  will  most 
assist  in  the  resolution  of  tort  cases. 

The  Task  Force  also  recommends  the  inclusion  of  alternative 
dispute  resolution  clauses  in  state  contracts,  as  has  been  done 
with  the  Central  Artery/Tunnel  Project.   The  Task  Force 
believes  that  inclusion  of  a  clause  requiring  the  parties  to 
utilize  alternative  dispute  resolution  will  force  the  parties 
to  discuss  the  possibility  of  settlement  even  before  litigation 
is  commenced. 

For  further  information  concerning  the  Task  Force,  contact 
Stuart  Rossman,  Chief  of  the  Trial  Division,  or  AAG  Thomas  Bean 
in  the  Administrative  Law  and  Trial  Divisions;  to  obtain  copies 
of  the  Task  Force  Report,  contact  AAG  Thomas  Bean. 


RESOURCES  AVAILABLE  FROM 
THE  ATTORNEY  GENERAL 


Written  Materials 

Below  is  a  summary  of  some  of  the  written  materials  that 
our  office  makes  available  to  agency  counsel,  with  a  note  on 
how  to  obtain  them.   Items  described  in  the  "New  Materials" 
section  immediately  below  are  new  items  that  have  not  been 
described  in  previous  issues  of  the  Agency  Counsel  Newsletter. 
Items  listed  in  the  "Additional  Materials"  section  are  items 
that  have  been  described  more  fully  in  a  previous  issue;  for 
more  information  on  those  items,  call  the  contact  person.   All 
contact  persons  may  be  reached  through  our  main  telephone 
number,  727-2200. 
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New  Materials 

1.  Employment  Rights  of  Individuals  With  Disabilities   — 
This  booklet,  prepared  by  the  Disability  Rights  Project, 
summarizes  provisions  of  state  and  federal  employment  laws 
governing  the  rights  of  disabled  individuals  in  the 
workplace.   Copies  of  the  booklet  are  available  by 
contacting  Karin  Raye,  Paralegal  in  the  Civil  Rights 
Division. 

2.  Eminent  Domain  and  Contract  Interest  Statutes — Recent 
Amendments   —   See  the  article  in  this  newsletter 
explaining  the  new  interest  rates  applicable  to  eminent 
domain  cases;  copies  of  a  brief  memorandum  concerning  the 
new  interest  rates  are  available  by  contacting  AAG  Stuart 
Rossman,  Chief  of  the  Trial  Division. 

3 .  The  Public  Records  Law — A  User's  Manual   —   The  manual 
summarizes  applicable  provisions  of  the  Massachusetts 
Public  Records  Law,  discusses  how  to  comply  with  a  public 
records  request,  and  sets  forth  statutory  and  common  law 
exemptions  to  the  general  rule  that  public  records  must  be 
disclosed.   Further  information  and  copies  are  available  by 
contacting  Betty  Lamacchia,  Consumer  Protection  and 
Antitrust  Division. 

4.  Report  of  the  Trial  Division's  Settlement  Task  Force   — 
See  the  article  in  this  issue  concerning  the  Settlement 
Task  Force,  which  was  convened  for  the  purpose  of 
developing  criteria  to  evaluate  the  suitability  of  cases 
for  settlement  and  to  develop  alternative  dispute 
resolution  and  negotiation  strategies.   The  report  sets 
forth  the  conclusions  and  recommendations  of  the  Task 
Force.   Copies  are  available  by  contacting  AAG  Thomas  Bean, 
Administrative  Law  and  Trial  Divisions. 

5.  Guidelines  for  Agency  Counsel -Attorney  General  Relations 
in  Defensive  Litigation   —   See  the  article  in  this  issue 
concerning  the  Guidelines,  which  discuss  the  respective 
responsibilities  of  agency  counsel  and  the  Attorney 
General's  Office  in  cases  in  which  the  Attorney  General 
represents  the  agency  in  defensive  litigation.   Copies  of 
the  Guidelines  are  available  by  contacting  Sherrie  Costa, 
Administrative  Law  Division. 
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Additional  Materials 

1.  Sexual  Harassment:  Policy  and  Training  Materials   — 
(Contact:   Geeta  Presad,  Civil  Rights  Division) 

2.  Title  II  of  The  Americans  with  Disabilities  Act  — -  These 
materials,  which  were  provided  at  a  training  session 
previously  conducted  by  the  Office,  are  available  by 
contacting  Karin  Raye,  Paralegal  in  the  Civil  Rights 
Division. 

3.  Government  Bureau  Training  —   (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

4.  Chapter  3  0A/Administrative  Law  Training   (Contact:   Sherrie 
Costa,  Administrative  Law  Division) 

5.  Brief  Bank  —   (Contact:   Sherrie  Costa,  Administrative  Law 
Division,  or  come  to  One  Ashburton  Place,  Room  2019,  and 
browse) 

6.  Government  Bureau  Form  Files  —  (Contact:   Sherrie  Costa, 
Administrative  Law  Division,  or  come  to  One  Ashburton 
Place,  Room  2019,  and  browse) 

7.  State  Administrative  Decisions:   How  to  Write  Them. 
Challenge  Them  or  Defend  Them  —  (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

8.  Compendium  of  Government  Law  —  (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

9.  Protecting  Agency  Personnel  from  Depositions  —  (Contact: 
Sherrie  Costa,  Administrative  Law  Division) 

10.  The  Massachusetts  Tort  Claims  Act  —   (Contact:  AAG  Tim 
Mullen,  Trial  Division,  131  Tremont  Street) 

11.  Discovery  Practice  and  Procedure  —   (Contact:  AAG  Tim 
Mullen,  Trial  Division,  131  Tremont  Street) 

12.  Government  Bureau  Report  —  (issued  every  two  months? 
contact  Sherrie  Costa,  Administrative  Law  Division) 

13.  Notes  on  Relations  between  the  Attorney  General  and 
Agencies —  (Contact:   Sherrie  Costa,  Administrative  Law 
Division) 

14.  Guidelines  for  Formal  Attorney  General  Opinions  — 
(Contact:  AAG  Peter  Sacks) 
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15.  Open  Meeting  Law  Guidelines  —  (Contact:   AAG  Natalie  Hardy) 

16.  Soliciting  Signatures  on  Nomination  Papers  and  Initiative 
Petitions  on  Public  Property  —  (Contact:   AAG  Peter  Sacks) 

17.  Local  Rules  for  the  United  States  District  Court  for  the 
District  of  Massachusetts  —  We  have  copies  of  the  local 
rules  available.   (Contact:   Sherrie  Costa,  Administrative 
Law  Division) 

18.  Civil  Litigation  Guidelines  —  Copies  of  the  Guidelines 
have  already  been  sent  to  agency  counsel;  additional  copies 
are  available  from  Sherrie  Costa  in  the  Administrative  Law 
Division. 

19.  Presentment  Procedures  —  Agency  counsel  should  already 
have  received  an  October,  1992,  memorandum  regarding  the 
presentment  of  tort  claims  against  state  agencies  under 
G.L.  c.  258,  §  4.   Additional  information  and  copies  are 
available  from  AAG  Bill  Daggett,  Managing  Attorney  of  the 
Trial  Division. 

Training  Sessions  and  Workshops 

1.  Settling  Minor  Tort  Claims   —   The  Trial  Division  will 
sponsor  a  training  session  on  February  3,  1994  at  3:30  p.m. 
focusing  on  guidelines  and  procedures  for  settling  small 
tort  claims  during  the  presentment  period.   The  training  - 
session  will  be  held  at  Massachusetts  Continuing  Legal 
Education  on  Winter  Place  in  Boston.   Contact  Annette 
Barone,  Trial  Division. 

2.  Title  II  of  The  Americans  with  Disabilities  Act   —  The 
Attorney  General's  Office  previously  provided  a  training 
session  on  Title  II  of  the  ADA,  and  materials  from  that 
session  are  available  by  contacting  Karin  Raye,  Paralegal 
in  the  Civil  Rights  Division.   If  there  is  sufficient 
interest  in  a  follow-up  session  on  specific  aspects,  such 
as  employment  issues,  the  Office  will  arrange  another 
training  session.   Contact  Doug  Wilkins  in  the 
Administrative  Law  Division  if  you  would  be  interested  in 
such  a  session. 

3.  Chapter  30A/Administrative  Law  Training  videotape  — 
Sherrie  Costa,  Administrative  Law  Division. 
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4.   "How  to  Define  the  Public  Interest  —  the  Attorney 

General's  Litigation  Choices"  videotape  —  Sherrie  Costa, 
Administrative  Law  Division. 


How  Can  We  Help? 

Are  there  areas  not  mentioned  in  our  list  of  resources  in 
which  our  advice  could  be  helpful?   For  example,  could  you  or 
other  agency  personnel  benefit  from  written  materials  and/or 
training  sessions  concerning  difficult  employees  and  employment 
litigation?  Conducting  investigations?   Evaluating  tort 
claims?   Please  contact  AAG  Douglas  Wilkins,  Chief  of 
Litigation  and  Training  in  the  Government  Bureau,  if  you  would 
like  to  discuss  your  ideas  along  these  lines. 

How  Can  YOU  Help? 

Has  your  agency  developed  training  materials  or  other 
resources  that  you  think  might  be  useful  to  other  aaencie<?   n 
so,  please  contact  AAG  Douglas  wilkins,  and  we  will  list  and 
describe  your  item(s)  in  future  issues  of  this  Newsletter  so 
that  other  agency  counsel  can  contact  you  directly. 
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ASSISTANCE  AND  CONTACTS  IN  THE 
OFFICE  OF  THE  ATTORNEY  GENERAL 


Scott  Harshbarger,  Attorney  General 

Thomas  H.  Green,  First  Assistant  Attorney  General 

Executive  Bureau 

Steven  Limon,  Legal  Counsel 

William  Lee,  Elections 

Natalie  Hardy,  Open  Meeting/Public  Records 

Government  Bureau 

Judith  Fabricant,  Chief 

Douglas  Wilkins,  Director  of  Litigation  and  Training 

William  Porter,  Affirmative  Litigation  Coordinator 

Administrative  Lav  Division 

Judith  Yogman,  Chief 

Anthony  Penski,  Municipal  Law  Unit 

Peter  Sacks,  Opinions  Coordinator 

Trial  Division  . 

Stuart  Rossman,  Chief 

William  Daggett,  Managing  Attorney 


Public  Protection  Bureau 
Barbara  Anthony,  Chief 


Criminal  Bureau 

R.  Michael  Cassidy,  Chief 

Mark  Smith,  Public  Integrity  Division  Chief 


Family  and  Community  Crimes  Bureau 

Diane  Juliar,  Chief 

Western  Massachusetts  Division  (Springfield) 

Edward  Berlin,  Chief  (413/784-1240) 
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Task  Force  and  Advisory  Group  Contacts 

School  Superintendents:   Norah  Wylie 

Environment:   Martin  Levin,  Ann  Berwick 

Elders  and  Disabled:   Susan  Motika,  Carrie  Smotrich 

Medicaid  Fraud:   Michael  Kogut 

Public  Charities:   Richard  Allen 

Public  Integrity:   R.  Michael  Cassidy,  Mark  Smith 

Workers'  Compensation:   Jim  Bryant,  Carmen  Russo 

Lead  Poisoning:   Leslie  Greer,  Dorothy  Anderson 

Police  Chiefs:   Diane  Juliar 
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RESPONSE  SHEET 

We  hope  that  you  enjoyed  this  third  issue  of  Attorney 
General  Scott  Harshbarger ' s  Agency  Counsel  Newsletter.   We  have 
sent  one  copy  to  each  agency  on  our  mailing  list.   If  your 
agency  has  more  than  one  lawyer  and  would  like  to  receive  more 
than  one  copy  of  this  and  future  issues,  or  if  your  agency  does 
not  yet  appear  on  our  mailing  list,  please  fill  in  this  form 
and  return  it  to  Erin  O'Sullivan,  Publications  Coordinator,  One 
Ashburton  Place,  20th  Floor,  or  telephone  us  at  727-2200  ext. 
2674. 

Also,  if  you  have  any  comments  or  suggestions  for  topics  to 
be  addressed  in  future  issues,  please  indicate  them  below. 


Name  of  Agency: 


1.   Please  send  our  agency  additional  copies  of  this  and 

future  issues,  at  the  following  address: 


2.   Also,  please  send  copies  to  the  following  address(es): 
Send  copies  to:  Send  copies  to: 


3 .   Comments  and  suggestions  for  topics  to  be  addressed  in 
future  issues: 


Thank  you  for  your  cooperation  and  your  ideas 


